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INTRODUCTION

This Consent Decree sets forth the full and final terms by which Named Plaintiffs, on behdf of
themselves and members of the Class defined herein, and Defendant Nationa Railroad Passenger
Corporation (AAmtrak(), have settled and resolved dl clams or potentia claims between them relating
to al postionsin the Northeast Corridor Strategic Business Unit of Amtrak (“NEC”) represented by
the Pennsylvania Federation of the Brotherhood of Maintenance of Way Employees (“BMWE”) or
dfiliate of the BMWE. This Decree encompasses dl clams of any aleged race discrimination againgt
African American BMWE represented employees in Positions and African American applicants for
BMWE covered Pogtions, as those terms will be defined herein, through or as aresult of any aleged
discriminatory purpose, pattern or practice, or adverse impact of Amtrak=s practices and policies with
respect to hiring, qudifications, testing, advancement, discipline, termination, the toleration of a hogtile
working environment, and other personnd practices or decisons. This Decree does not encompass
clamsrdating to or arisng from employment in Management positions, or clams relating to gpplication
for promotion to Management positions, as those clams are covered by the Consent Decreein
McLaurin, et al. v. Amtrak, C.A. 98CV2019(EGS). Amtrak has voluntarily entered into this
Consent Decree to address concerns raised by its diverse workforce, to avoid protracted and costly

litigation, and to focus its corporate resources on serving Amtrak:=s customers and operating a first-class

nationd rail passenger system.
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. NATURE OF THE CASE

On April 8, 1998, ten Black Amtrak employeeswho are or have been employed in Pogtions at
Amtrak, one black rejected applicant for a Pogition, and the BMWE filed a Complaint in this Court.
The Plaintiffs asserted dams againgt Amtrak for race discrimination in hiring, qudifications, testing,
advancement, discipline, and termination. The Complaint further aleged a pattern and practice of
discrimination by Amtrak and tolerance of aracidly hogtile working environment. The Plaintiffs
asserted cdlaims on behdf of themselves and putatively on behdf of smilarly stuated current and former
employees and rejected applicants for Positions. On June 24, 1998, the Plaintiffsfiled a Firss Amended
Complaint, which added three additiond Plaintiffs and putative Class representatives. The Plaintiffs
clams were brought under Title V1 of the Civil Rights Act of 1964, as amended, 42 U.S.C. § 2000d et
seg. (“Title V1), Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. 8 2000e et seq.
(ATitle VII@), and 42 U.S.C. " 1981. On that same day, this Court dismissed Plaintiffs Title VI clams
pursuant to an earlier filed motion to dismissthe origind complaint. On August 4, 1998, Flantiffsfiled a
Second Amended Complaint. Amtrak filed an Answer to the Second Amended Complaint denying the
adlegations and specificaly denying any violaion of law.

The Parties voluntarily entered into mediation in November 1998 in an effort to address,
outside of the courtroom, the concerns raised by Plaintiffs and to avoid litigation costs. While formal

discovery has not been completed, the Parties have taken sufficient discovery, and have voluntarily
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exchanged sufficient information, to assess the relative merits of the systemic claims of the Plaintiffs and
the putative Class, and of Amtrak-s defenses. After many months of mediation and negotiation, the
Parties reached an agreement-in-principle on February 22, 2000, the terms of which are incorporated
in and superseded by this Consent Decree.

1.  GENERAL TERMSOF THE DECREE

A. Definitions
For purposes of this Consent Decree (interchangesbly the “ Decreg’) and al exhibits hereto, the
capitaized terms in such documents shdl have the meanings set forth below. Al terms defined in the
sngular shal have the same meaning when used in the plurd, and dl terms defined in the plurd shall
have the same meaning when used in the singular.
1. “Amitrak” isacorporation incorporated under the laws of the Didtrict of
Columbia engaged in the transportation of passengers by railroad and related businesses as
defined by 45 U.S.C. "501 et seq. Any referencesto AAmtrak@ shal include the Nationa
Railroad Passenger Corporation, its past and present directors, officers, agents, employees,
and other representatives.
2. “NEC’ isthe Northeast Corridor Strategic Business Unit of Amtrak and
shall be defined to encompass, for purposes of this Decree, Amtrak operations under

contract to the MBTA.
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3. “BMWE” isthe Pennsylvania Federation of the Brotherhood of
Maintenance of Way Employees. “Affiliate of the BMWE’ shdl include any labor
organization affiliated with the Brotherhood of Maintenance of Way Employees and
representing Amtrak employeesin the NEC.

4. “MBTA” isthe Metropolitan Boston Trangt Authority.

5. “Named Rantiffs’ or AFlantiffsi mean those thirteen individuals who were
named as Plaintiffsin the Second Amended Complaint and the BMWE. The names of al of
the Named Plantiffsin thislitigation are st forth in Exhibit A.

6.  APartiesi meansthe Named Plaintiffs and Amtrak.

7. ABlack@ shdl be defined asin Appendix 4 of the current Instruction Booklet for
completion of Standard Form 100, Employer Information Report EEO-1. The terms ABlack@
and AAfrican Americani are used interchangeably, and for purposes of this Decree, shdll
include Black diens, lawfully able to work for Amtrak but who are not of American citizenry
or descent.

8. The phrases Aapplied tof Amtrak, “Applicant for,” or Aapplied for@ employment at
Amtrak means expressed interest, or a person who expressed interest, in employment at

Amtrak through participation in ajob fair, submission of an application form or resume,



participated in an interview, or any other contact with Amtrak concerning possible or potentia
employmen.

0. “Lead Counsdlf for purposes of this Decree means Michadl Lieder, Maia Caplan,
and other atorneys of the law firm of Sprenger & Lang, 1614 Twentieth Street, N.W.,
Washington, D.C. 20009. “Class Counsdl” refersto the above Lead Counsel aswell as
Roderic V.O. Boggs, Avis Buchanan, and other attorneys of the Washington Lawyers
Committee on Civil Rights & Urban Affairs, 11 Dupont Circle, N.W., Suite 400, Washington,
D.C. 20036; Andrew A. Rainer, Shapiro, Haber & Urmy LLP, 75 State Street, Boston, MA
02109; and the Lawyers Committee for Civil Rights Under Law of the Boston Bar
Association, 294 Washington Street, Suite 940, Boston, MA 02108.

10.  AManagement postionsi means employees or postions not
subject to a collective bargaining agreement (ACBA(@), and not on the Amtrak
Management Committee.

11.  AAmtrak:s Counsali meansthe law firm of Morgan, Lewis &
Bockius LLP, 1800 M Street, N.W., Washington, D.C. 20036, including attorneys
Thomas E. Reinert, Jr. and Grace E. Speights.

12. AClass Memberdi or AClass,i or any variation of such term meansal

members of the Class defined in Part 111(D) of this Decree.
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13. ADigtrict Court@ or ACourt@ means the United States Digtrict Court for the
Digtrict of Columbia.
14. *“Collective Bargaining Agreement” or “CBA” isthe Agreement
between Amtrak and the BMWE for the Northeast Corridor, updated August 1, 1993,
and any successor agreements.
15. “Corporate Agreement, or “CA,” is the BMWE Corporate/Off Corridor
Agreement dated March 1, 1976, and any successor agreements, which encompasses Amtrak
operations uner contract to the MBTA.
16. “BMWE represented positions’, or “BMWE covered positions’, or
“BMWE Agreement-covered positions’ or “Pogtions’ includes those positions within the Northeast
Corridor Strategic Business Unit that are subject to the CBA (as defined above), and Amtrak
positionsin the MBTA (as defined above) operations that are covered by the CA (as described
above), to the extent Amtrak continues to conduct operations under contract to the MBTA.
17. “Qudified Applicant” means an applicant who meetsdl of the
minimum reguirements for a Pogition.

18. “ARASA” meansthe American Ralway Supervisors Association.
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19. “ARASA supervisors’ means the supervisory postionsthat are
covered by the ARASA collective bargaining agreement between ARASA and
Amitrak.

20. “NORAC’ meansthe Northeast Operating Rules Advisory
Committee of Amtrak.

21. “Officid” means an Amtrak manager who has the ahility to
initiate a disciplinary charge or proceeding against an employee in a Pogtion or to
implement discipline againg an employee in a Position.

22. APayeell means atorneys (including former attorneys) for any of the
Paintiffs or Class Members, and al experts, consultants and others associated with or retained by
Paintiffs or such attorneys, including Class Counsd. Payments to Payees shall be subject to, and
limited by, Part VI of the Decree with the exception of fees, costs and expense of Part V rdating to
incorporation into the CBA.

23. The ANon-Injunctive Effective Date) for the provisons of this Decree
relating to Job Rdief or the Fund shdl refer to the date on which the Court has findly approved, signed,
and entered this Decree and the time for apped has run without an gpped being filed or, if an apped is
filed, the final resolution of that apped (including any requests for rehearing en banc, petitions for
certiorari, or gopdlate review). The “Injunctive Effective Date’ for the remaining provisons of this
Decree rdating to injunctive relief shdl refer to duly 1, 2000, or the date by which the Court has findly
approved, signed, and entered this Decree and the time for gppea has run without gppedl being filed
or, if an gpped isfiled, the fina resolution of that gpped (including any requests for rehearing, rehearing
en banc, petitions for certiorari, or appelate review), whichever islater.

24 _ ASettlement Fund@ or “Fund’” means the qudified settlement fund
created by the deposit, in the installments and at the times agreed to by the Parties, of
$16 million in principa by Amtrak, the purpose and administration of which are
governed by Part V1 of this Decree.

25 . AEEO Officel or ADispute Resolution Unit@ means Amtrak-s
interna Equa Employment Opportunity unit in the Department of Business Diversity
and Strategic Initiatives (“Business Diversty”), while the term AEEO( shdl refer to
equa employment opportunity, asthat phrase is understood legdly.

26. AClaim Resolution Process) or ACPf means the procedures for resolution
of Eligible Claims as set forth in Part VI of the Consent Decree.
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27. AClamant) means any person who is digible to make, and who has made,
aclamin the Clam Resolution Process as st forth in Part VI(B) of the Consent Decree.

28. AClass Clami means any individud or class-wide race
discrimination claim, adminidrative charge, demand, complaint, right, and cause of
action of any kind, known or unknown, by a Class Representative or Class
Member against Amtrak for monetary or equitable relief or for atorney:s fees,
arising from any events, acts, omissons, policies, practices, procedures, conditions,
or occurrences concerning employment in BMWE represented positions with
Amtrak or gpplications for BMWE pogtions with Amtrak at any time on or after
January 1, 1995, but no later than May 5, 2000 under Title VII of the Civil Rights
Act of 1964, as amended, 42 U.S.C. * 2000 et seq., the Civil Rights Act of 1866,
42 U.S.C. " 1981 et seq., or any other federd, state, District of Columbiaor loca
datute, regulation, rule, order, ordinance or other authority of any nature prohibiting
racid discrimination in employment. AClass Claim( refersto any clams or other
causes of action described above brought in an arbitrd, judicid or other forum of
whatsoever kind or nature.

27 . AMandatory Joinder Claimi means any dam arisng out of the
same occurrence, event, or nucleus of facts as any Class Claim.
29. AHligible Clamsi) means al Class Claims and Mandatory Joinder Claims.
30. “Job Redlief Process’ means the procedures under Part V11 of this Decree for

resolution of Job Relief Claims.
31 “Eligible Job Clams’ meansdl dams that meet the digibility requirements
for processing under Part VI of the Decree.

32. “Job Relief Election Form” means the form used to designate an affirmative
election to participate in the Job Relief Process mailed by the Job Claimant to Class Counsdl.
33. “Job Clamant” means any person who is eigible and sdectsto make, and
has made, aclam in the Job Relief Process under Part V11 of the Decree.
34. AAdminigtrator or ATrustes) means the persons designated by Plaintiffs
and Amtrak to effectuate the Settlement terms, concerning the satisfaction and resolution of dl
Clamants clams pursuant to the Claim Resolution Process set forth in Part VI(B) of this Decree;
receiving and processng information from Claimants pertaining to their daims, investing, dlocating, and
digtributing the Fund; and in genera supervising the adminigtration of the Settlement Fund in accordance
with the Decree. The Parties have agreed that Michael Lieder, Esquire and Lawrence Schaefer,
Esquire of Sprenger & Lang shdl be the Adminigtrators and Trustees of the Settlement Fund.
35. AClaim Formf) means the written description of Claimant=s Claims served
by a Clamant on the Adminigtrator to initiate the Claim Resolution Process,



36. AClaim Form Submission Datefl or “Job Relief Election Form Date’ means
the post-marked date of the respective form that has been mailed to the Adminigtrator or Class
Counsd, respectively.

37. “Statidicaly Significant” disparity shal mean adisparity measured by at
least two standard deviations.

B. Jurigdiction and Venue
The Parties agree that this Court hasjurisdiction over the Parties and the subject matter of this
action, and that venue is proper. This Court shdl retain jurisdiction of this action for the duration of the
Decree solely for the purpose of entering al orders, judgments and Decrees authorized hereunder that
may be necessary to implement and enforce the rdlief provided herein.
C. Effective Date and Term of Decree
This Decree and the agreements contained herein are effective as of the Injunctive and Non-
Injunctive Effective Dates, as defined in Part 111 A, athough Amtrak has aready implemented or begun
to implement many of the items of equitable relief provided. The Decree and the agreements contained
in it shal continue to be effective and binding on the Parties and their agents and successors for afour-
year period from the Injunctive Effective Date, unless extended or terminated earlier pursuant to the
terms of Part IV A(2), VF or X. The releases and bars on clams shall survive the Decree.
D. Persons Covered By Decree
1. Definition of Classes
Pursuant to Federd Rule of Civil Procedure 23(b)(2) and 23(b)(3), the Parties stipulate to the
certification of the following Class composed of al black persons who, at any time
between January 1, 1995 and May 5, 2000:
Have been employed by, or gpplied for, positions with Amtrak in BMWE
Agreement-covered pogitions in the Engineering Department of Amtrak’ s Northeast
Corridor (including Amtrak operations under contract to the MBTA).

2. Opt Out

If this Decree is gpproved by the Court, al persons within the Classes are bound by itsterms,
except for Class Members, other than Named Plaintiffs, who have eected to opt out of the Class and

the settlement described herein following and on Court approva. Class Members who dect to opt out

! Pursuant to the Agreement in Principle this date will be the 30" day following the date of preliminary

approval of this Decree by the Court.

9
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must do so in writing no later than the date specified in the notice provisions contained herein. Elections
to opt out must be submitted pursuant to the procedure set forth in the Notice and must be approved
by the Court. If more than ten (10) Class Members are permitted to opt out of this Decree, Amtrak
may withdraw from this Decree and void this settlement. Amtrak shal have fifteen (15) days from the
day that it receives notice that more than 10 Class Members have been permitted to opt out, and of the
identity of such individuds, to withdraw from the Decree and to void the settlement.

E. Denial of Liability

Amtrak expressy denies any wrongdoing or ligbility whatsoever. This Decree represents the
compromise of disputed clams. It reflects the Parties recognition thet litigation of these claims would
severely burden al concerned and require a massve commitment of time, resources, and money. The
Decree does not condtitute, and is not intended to congtitute, and shall not under any circumstances be
deemed to condtitute an admission by ether Party as to the merits, vaidity, or accuracy, or lack
thereof, of any of the Plaintiffs dlegations or clamsinthiscase. Neither this Court nor any other court
has made any findings or expressed any opinion concerning the merits, validity or accuracy of any of the
dlegations or dams dleged in this action.

Nothing in or related to this Consent Decree, including any action taken to implement it or any
statements, discussions or communications made, or any materias prepared or issued during the course
of the mediation or negotiations leading up to the Consent Decree may be introduced or used or
admitted in any way, in any other judicid, arbitrd, adminidrative, investigative or other proceeding of

10
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any kind or nature whatsoever as evidence of discrimination, retdiation, or any violation of Title VI,
Part 1981, the common law of any jurisdiction, or any other federad, state or local law, Satute,
ordinance, regulation, rule or executive order, or any obligation or duty &t law or in equity.

Documents, data and information prepared for the negotiations and exchanged by the Parties since the
inception of the lawsuit may be used in this case solely with respect to enforcement of the Decree, in the
process of determining whether Consent Decree provisions will be incorporated into the CBA pursuant
to Part V below, and/or in the Job Relief Process pursuant to Part X1 below.

In the event that Final Approva of this Decree is not obtained, nothing herein shal be deemed
to waive any of Plaintiffs daims, Amtrak:s objections and defenses, including but not limited to
objections to Class certification, and neither this Decree nor the Court=s preliminary or provisondly
fina approva hereof shal be admissible in any court regarding the propriety of Class certification or
regarding any other issue or subject of this case.

F. Release/Bar of Claims

The provisons of this Decree shdl resolve findly and forever bar hereafter any and al Class
Claims and Mandatory Joinder Claims as defined in Part [11(A) of this Decree, in law or in equity, of
the Named Plaintiffs and Class Members, other than persons who have been alowed by the Court to
opt out of this Decree, which any of them, their representatives, agents, heirs, assigns, executors,
adminigtrators, successors or assigns, may have, may have had, or in the future may have against

Amtrak, induding any aleged Acontinuing violationsi after the Effective Dae insofar as any clams arise

11
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from or relate to events that occurred prior to May 5, 2000. Named Plaintiffs and Class Members
shdl further be barred from submitting evidence in any proceeding, other than Claim or Job Relief
proceedings under this Consent Decree, concerning any Class Claim or Mandatory Joinder Claim, in
support of any claim arisng after May 5, 2000.

Res judicata shal apply to dl Named Plaintiffs and Class Members (except those who have
been alowed by the Court to opt out under the provisions of this Decree) with respect to al Class
Claims and Mandatory Joinder Claims, which are known or unknown, actud or potentid.

As acondition precedent to the receipt of any rdlief under the terms of this Decree, Named
Paintiffs and Class Members shdl, in consideration thereof, execute Amtrak’s Release and the
Adminigrator’ srelease, exactly as they gppear in Exhibits B and D, respectively. The Named Plaintiffs
and Class Members shal execute Amtrak’s Release and the Adminigtrators Release before receiving
any Job Relief provided under the terms of the Decree or monetary payment from the Settlement Fund,
whichever comes first; however, in the event a Named Plaintiff or Class Member does not receive
monetary and Job Relief smultaneoudy, the execution of Amtrak’s Release and the Administrators
Rdease a the time the firgt form of rdlief isawarded shdl not extinguish his or her claim for the other
form of relief if he or sheisaso entitled to such other form of relief under the terms of this Decree.

The Complaint in this action against Amtrak shdl be dismissed in its entirety, with prejudice, on
the Non-Injunctive Effective Date, pursuant to the Joint Stipulation of Dismissal, attached hereto as

Exhibit C. Within three weeks following the Non-Injunctive Effective Date, Class Counsd shal make

12
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good faith efforts to secure prompt withdrawa or dismissa of any other pending lawsuits, gppedls,
adminigtrative charges or other proceedings with respect to any Class Claims brought against Amtrak
by the Named Plaintiffs, any of their other clients, and any Class Members (except those who have
been alowed to opt out), that have been identified to Class Counsdl by Amtrak.

G. Conflicts

Due to Class Counsel:s continuing representation of the Class, their receipt of confidentia
information regarding Amtrak during this litigation, and their continuing receipt of such confidentia
information during the term of the Decree, Class Counsdl agree during the term of the Consent Decree
not to undertake any representation that would create a conflict of interest or involve the use of
Amtrak=s confidentia information for purposes unrelated to the enforcement of the Decree.

Class Counsd further agree that during the term of the Decree they will not represent any Class
Member who is dlowed to opt out of the provisionsin this Decree, in any litigation against Amtrak
which arises out of, or isrelated to, Class Claims asserted in this case prior to the expiration of the
Decreg, if such representation would create a conflict of interest.

This provison shdl not be interpreted to prohibit Class Counsdl’ s continuing representation in
McLaurin, et al. v. Amtrak, C.A. 98CV2019 (EGS).

V. GENERAL INJUNCTIVE MEASURES

A. General Provisons

1. Preamble
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Amtrak and the BMWE are committed to equa employment opportunitiesin al aspects of
employment. The purpose of these generd injunctive measuresisto provide dl class members with
training, testing, and advancement opportunities that are equivaent to those opportunities available to
amilarly stuated non-African American employees in Positions and gpplicants for Podtions. However,
except for provisons expresdy limited to African Americans, dl provisons herein apply to all

employees in Postions and applicants for Pogtions.

2. Target Dates

The Parties recognize the importance of timely implementation of the injunctive relief provided
under this Decree. The schedule st forth in this Decree is the schedule for implementing the injunctive
relief, and is based upon the Parties’ current best estimates of the time required for such
implementation. Amtrak will make good fath efforts to meet that schedule. The Parties recognize,
however, that notwithstanding Amtrak’ s good faith efforts, it may become necessary to extend the
implementation schedule for some dements of the injunctive relief. Amitrak agreesto provide
reasonable advance notice, in no case fewer than 30 days, to Class Counsel in the event that Amtrak is
unable to meet any aspect of the implementation schedule, and the Parties agree to cooperate in good
faith in seeking to agree upon necessary changes. If the Parties are unable to reach agreement and the

extenson contemplated by Amtrak for action on any item, in conjunction with any prior extensons for
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that item, exceeds thirty (30) percent of the total time permitted under this Decree for that item, Class
Counsel may bring the matter to the Court’ s attention for resolution pursuant to Part X1 of this Decree.
In the event that Amtrak does not meet its implementation target dates under this Decree, as extended
pursuant to the procedures above, for any such item, the expiration of the Decree for the provisons
corresponding to the implementation of such injunctive rief shdl be delayed by the identica length of
time.

The Parties shdl notify the Court of any agreed modification of the schedule set forth herein that
exceeds thirty (30) percent of the total time permitted for any item, and of the corresponding extension
of the term for the relevant Consent Decree part. The Parties shall not be required to notify the Court
of any such modification that is less than thirty (30) percent of the tota time permitted under this Decree
for implementation of any item.

3. Jaint Retention of Neutral Expert

Class Counsd and counsel for Amtrak jointly have retained Economic Research Services, Inc.
and Joan G. Haworth, Ph.D. of Economic Research Services, Inc. asaNeutra Expert to assst inthe
implementation of this Decree. This Neutrd Expert shdl assist the Partiesin developing: (1) Satistica
tests for monitoring compliance with this Decree; and (2) databases necessary for implementing such
datigtica tests. Amtrak shall be responsible for al reasonable fees and expenses relating to the Neutral
Expert’swork pursuant to this Consent Decree.

4. Qutside Consultants
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Wherever this Decree provides that Class Counsd shdl review the credentials and
qudlifications of, or be consulted with respect to, an outside consultant that Amtrak intendsto retainin
connection with the injunctive provisions of this Decree, the following procedures shdl govern: (1)
Amtrak shal provide Class Counsel with the names and curricula vitae of individuas responding to its
request for proposa (“RFP’) and otherwise under consideration by Amtrak; (2) Amtrak shall identify
its consultant of choice, taking into account suggestions, if any, by Class Counsd, and shall provide
Class Counsd with the identity of the selectee and documentation or other information concerning the
consultant’ s qudifications, credentials, and experience; (3) Class Counsel shdl review Amtrak’s
selection and provide any comments concerning the selection to Amtrak within 10 days of receiving
such information; (4) Amtrak shall consider the comments of Class Counsd in moving forward with the
retention of the outside consultant; and (5) if Class Counsdl raises concerns about Amtrak’ s consultant
of choice, and Amtrak, having considered such concerns, decides to proceed with the retention of such
consultant, Amtrak shdl so natify Class Counsd.

5. Computation of Time

In computing any period of time prescribed or allowed under this Decree, the period of time
shal be computed in terms of calendar days unless otherwise specified.

6. Relationship to CBA

Until it is determined which, if any, of the provisons herein shdl be incorporated into the CBA

pursuant to Part V, the provisions herein shal control over and supercede the provisonsin the CBA to
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the extent of conflicts between them. To the extent that the CBA creates rights and obligations not

addressed herein, those provisons shdl continue in full force and effect.

B. Hiring
The following provisons shal gpply to applicants for Pogitions, and shdl not affect the

movement of CBA-covered employees between Positions, except as noted.

1. Hiring of NEC Employees Covered by the CBA

a. Applicant Forms and Applicant Flow Database

Within six months after the Injunctive Effective Date, Amtrak shdl develop and implement a
revised application process and application tracking process asfollows. Amtrak shal reviseits
gpplication processes to provide that al candidates must submit gpplication formsin order to be
considered for open Positions. Amtrak will revise its gpplication forms to include a portion that requests
each gpplicant to identify the Position for which he or sheis applying and to identify voluntarily his or
her race, and will revise the structure of the form as necessary, in consultation with the Neutral Expert,
such thet the revised form will dicit information on ability to fulfill minimum job qudifications, and other

matters recommended by the Neutra Expert to be included in the applicant flow computerized records.
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In conjunction with the Neutral Expert, within nine months after the Injunctive Effective Date,
Amtrak shal develop and implement a compuiterized applicant flow system for recording the
demographic, minimum qudifications, and other relevant information received from gpplicants for
purposes of tracking the job placement process and for monitoring purposes as described in Part
IV(B)(2)(c) below.

b. Screening, | nterviewing and Selecting Applicants

In consultation with the Neutrad Expert and Class Counsd, within sx months after the Injunctive
Effective Date, Amtrak shdl develop and implement standardized screening, interviewing and sdection
procedures, and assessment forms to be used in connection with the filling of Positions as follows.

Except as provided for herein, Amtrak shal not hire any externd gpplicants for a Postion until
the Position has been advertised interndly, and the Position has not been filled in accordance with the
provisons of the CBA. If, after following these procedures, no Amtrak employee is awarded the
Pogition, Amtrak shdl so notify the BMWE Generd Chairman or his designee and Class Counsd, or
her designee, at least one week before Amtrak begins the process of interviewing externa gpplicants
for any Position. Amtrak’ s notice shall identify the race of each person to be interviewed, if known, and
the number of persons of each race who applied for the Position to the extent that such information is
known; and the number of persons of each race who met the minimum qualifications for the Position
(“qudified applicants’) as established pursuant to Part IV C(1). Amtrak shal aso document in writing

the rationae for selecting or not sdecting for interview a particular candidate who meets the minimum
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qudifications. The percentage of African Americansto be interviewed shdl not be less than their
percentage in the pool of qudified applicants with known race. If the BMWE or Class Counsd notifies
Amtrak that an insufficient number of African Americans have been sdlected for interview to meet the
requirement of the preceding sentence, then Amtrak shdl sdlect additiona African Americans until the
percentage of African Americans selected for interview for that Position(s) equals the percentage of
African Americansin the pool of quaified applicants for the Position. Amtrak shal make agood faith
effort to contact dl such supplementa quaified applicants and to include them in the interview process.

If in advance of the production season, Amtrak projects that there are an insufficient number of
trackmen to meet the projected staffing needs, Amtrak may initiate the hiring process for externd
gpplicants prior to advertisng such Pogtionsinterndly; provided, however, that Amtrak will give
written notice to General Chairman of the BMWE, or his designee, at least 10 days prior to such
advertisng, identifying the number of trackmen vacancies to be filled, and shal promptly theresfter
advertise those Postions interndly in accordance with the CBA.

Applicants sdlected for interviews for Pogitions shdl be interviewed by a panel consisting of one
representative of Amtrak’ s Human Resources Department, one designated representative of the
BMWE, and one designated representative of the Engineering Department, unless the BMWE declines
to send arepresentative. Amtrak may conduct the interview and selection process without the
participation of BMWE if Amtrak has given notice to the Generd Chairman of the BMWE, or hisor

her designee, at least 7 days before the scheduled interview and a BMWE representative does not
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gppear a theinterview. In addition to BMWE's officers, the BMWE may designate up to Sx Amtrak
employees of diverse backgrounds, one in the production gang for the Northern ditrict, onein the
production gang for the Southern ditrict, onein Boston, onein New Y ork City, onein Philadel phia,
and one in Batimore/Washington, D.C., who will be available to act asthe BMWE representative in
the interview and sdection process. Amtrak may require such designees (other than BMWE officers)
to attend any training that Amtrak provides concerning itsinterviewing and selection processes.
Amtrak shdl pay such employees for time spent in any such training and time spent traveling to and
from such training, unless such time is not more than the employeg’ s norma commuting time.

Amtrak shal develop standardized questions to be used by the pand in interviews of al
goplicants for aPogtion. Interviews by the pand shall be conducted using the same questions for dl
candidates for the same Pogtion, insofar asfeasible. The use of sandardized questions shdl not
preclude reasonable follow-up questions by the interviewer. Amtrak shal develop standardized
interview assessment forms to be used by pand members for employment interviews for Pogtions. The
interviewers on the pand shall record their assessments of each candidate on a sandardized form,
before they discuss their assessments with other interviewers on the pandl. The interviewers on the
pand shal attempt to reach consensus on the candidates to be offered thejobs. If the interviewerson
the panel cannot reach consensus, Amtrak shall make the selection.

Amtrak shall make an offer to the selected candidate, unless within one week after the decison

is made, the BMWE natifies Amtrak in writing that it is gppedling the sdection. Written notification
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shdl be sufficient if it is sent to Amtrak’ s internd Dispute Resolution Unit. The grounds for gppedling
the selection of a candidate to fill a Pogtion shdl be limited to the following: (1) Amtrak has sdlected a
non-African American, and the BMWE believes that one of the qualified African American applicants
interviewed for the Position should have been sdected; or (2) Amtrak has disproportionately selected
non-African Americans from the pool of qudified gpplicants who were interviewed for the Position; or
(3) Amtrak has selected a candidate whom the BMWE reasonably believes, on the basis of prior
conduct, interview statements, or other information, is hogtile to African Americans.

Aninternd investigator in Amtrak’ s Dispute Resolution Unit shal conduct an investigetion of the
chdlenged sdlection. Within 20 days after the receipt of such notice, the Digpute Resolution Unit shal
recommend that the hiring not proceed, that a comparable Pogtion be offered to the African American
candidate, that the offer be extended to the selected candidate, or that the Position not be filled pending
further investigation.

Class Counsd may bring an enforcement action pursuant to Part X1 of this Decreeif, inits
opinion, Amtrak has. (1) unreasonably denied the BMWE apped s regarding selection of candidates to
fill Pogitions; (2) disproportionately sdected non-African American candidates for such Positions; or
(3) sdlected candidates who, based on prior conduct, interview statements, or other information, are
reasonably believed to be hodtile to African Americans. The Human Resources office shal maintain dl
records and forms used during the screening, interview, and selection process for two years. Such

records and forms shal be available for review by Class Counsd.
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Amtrak shal attempt in good faith to notify al applicants not selected for a Position for which
they applied within one month after the decision has been made, unless there are more than 100

gpplicants, in which case notice shal be unnecessary.

C. M onitoring of Job Placements

Amtrak shal record in computer-readable format the race of gpplicants selected for interviews
for Pogtionsthat it seeksto fill, and the race of the persons offered and ultimately sdlected to fill such
Pogtions, to the extent that gpplicants provide information concerning their race to Amtrak. Amitrak
shdl commence recording the data on the first day of the second quarter after the Injunctive Effective
Date. Amtrak shdl review this placement data every six months to determine whether thereisa
Satidicaly Significant disparity between the offer rate of quaified white applicants and the offer rate of
quaified African American gpplicants. The Neutra Expert shal assst Amtrak in determining the
factors to be controlled for, and the formula to be used to determine if datisticaly significant disparities
exist.

If, according to the formula devised by the Neutrd Expert, a Statistically Significant disparity
exigs, Amtrak shdl proffer awritten explanation for the disparity to Class Counsd within 30 days of
such discovery. Inaddition, if any such disparity exids, the Director of Amtrak’s Dispute Resolution
Unit, or his or her delegate, shall become part of the screening, interviewing, and salection process

described above until the disparity has disgppeared for aperiod of at least Sx months. As part of its
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role in the screening process, the Dispute Resolution Unit shal determine whether African Americans
were underrepresented in the pool of qudified applicants for the vacancy in question. If such under
representation has occurred, Amtrak shall make use of additiona recruitment sources, including those
reasonably recommended by Class Counsd, to increase the number of qudified African Americansin
the pool of candidates.

If the satistica digparity continues during the sx month period following the discovery of the
Satidicdly Significant Digparity, then the Parties shall attempt to reach voluntary agreement on
gppropriate, additiona remedia measures. If the Parties are not able thereafter to voluntarily reach
agreement on appropriate remedia steps, Class Counsal may seek enforcement pursuant to Part XI of
this Decree.

2. Hiring of MBTA Amtrak Employees Covered by the CA

The foregoing provisions of Part B(1)(a) relating to Applicant Forms and Applicant Flow
Database and of B(1)(c) relating to Monitoring of Job Placements shall aso apply to gpplicants for
Postions covered by the CA in Amtrak MBTA sarvice, to the extent that Amtrak continues to provide
MBTA sarvice. With respect to Screening, Interviewing and Sdlecting Applicants, the following
provisons shdl apply:

In consultation with Class Counsd and the Neutral Expert, if the Parties deem necessary, within
sx months after the Injunctive Effective Date, Amtrak shal develop and implement the same

standardized screening, interviewing and selection procedures, and assessment formsto be used in

23

1-WA/1265835.3



connection with thefilling of Positions asisto be implemented for other covered Positions under Part
B(1)(b).

Except as provided for herein, Amtrak shal not hire any externd gpplicants for a Postion until
the Position has been advertised interndly, and the position has not been filled in accordance with the
provisons of the CA. If, after following these procedures, no Amtrak employee is awarded the
position, Amtrak shall o notify Class Counsd at least one week before Amtrak begins the process of
interviewing externa applicants for any Postion. Amtrak’s notice shdl identify the race of each person
to be interviewed, if known, and the number of persons of each race who gpplied for the Position to the
extent that such information is known; and the number of persons of each race who met the minimum
qudifications for the Pogtion (“quaified applicants’) as established pursuant to Part C(1). Amtrak shall
aso include in the notice the rationae for sdlecting or not selecting for interview a particular candidate
who meets the minimum qudifications. The percentage of African Americansto be interviewed shall
not be less than their percentage in the poal of quaified applicants with known race. If Class Counsdl
notifies Amtrak thet insufficient African Americans have been sdlected for interview to meet the
requirements of the preceding sentence, then Amtrak shal select additiona African Americans until the
percentage of African Americans selected for interview for that Position(s) equals the percentage of
African Americansin the pool of quaified applicants for the Position. Amtrak shall make agood faith

effort to contact dl such supplementa quaified applicants and to include them in the interview process.
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If in advance of the production season, Amtrak projects that there are an insufficient number of
trackmen to meet the projected staffing needs, Amtrak may initiate the hiring process for externd
gpplicants prior to advertisng such Pogtionsinterndly; provided, however, that Amtrak will give
written notice to General Chairman of the BMWE, or his designee, at least 10 days prior to such
advertiang, identifying the number of trackmen vacancies to be filled, and shal promptly theresfter
advertise those Postions interndly in accordance with the CA.

Applicants sdlected for interviews for Pogitions shdl be interviewed by a panel consisting of one
representative of Amtrak’s Human Resources Department, Class Counsel’ s designee, and one
designated representative of the Engineering Department. Amtrak may conduct the interview and
selection process without Class Counsel’ s designee if Amtrak has given notice to Class Counsel and
her designee at least 7 days before the scheduled interview and Class Counsdl’ s designee does not
appear a the interview.

For purposes of this Part, Class Counsdl’ s designee shdl be an Amtrak employee jointly
designated by Class Counsel and Amitrak, and theinitial designee shdl be named within 10 days of the
Injunctive Effective Date. Class Counsdl’s designee shdl be provided training by Amtrak concerning its
interviewing and sdection processes. Amtrak shall pay Class Counsd’s designee for time spent in any
such training and time spent traveling to and from such training, unless such time is not more than the
employee s norma commuting time. Class Counsd’ s designee shdl aso be given appropriate time off
from his or her regular respongbilities to participate in training and in interviewing.
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Amtrak shdl develop standardized questions to be used by the pand in interviews of al
goplicantsfor aPogtion. Interviews by the pand shall be conducted using the same questions for dl
candidates for the same Pogtion, insofar asfeasible. The use of sandardized questions shdl not
preclude reasonable follow-up questions by the interviewer. Amtrak shal develop standardized
interview assessment forms to be used by pand members for employment interviews for Pogtions. The
interviewers on the pand shall record their assessments of each candidate on a sandardized form,
before they discuss their assessments with other interviewers on the pandl. The interviewers on the
pand shal attempt to reach consensus on the candidates to be offered thejobs. If the interviewerson
the panel cannot reach consensus, Amtrak shall make the selection and shdl notify Class Counsd and
Class Counsd’ s designee of the decision.

Amtrak shall make an offer to the selected candidate, unless within one week after the decison
ismade, Class Counsd notifies Amtrak in writing that Class Counsdl is gppedling the sdlection. Written
natification shal be sufficient if it is sent to Amtrak’ s internd Dispute Resolution Unit. The grounds for
gppeding the selection of a candidate to fill a Pogition shdl be limited to the following: (1) Amtrak has
selected a non-African American, and Class Counsel believes that one of the quaified African
American gpplicants interviewed for the Position should have been sdected; or (2) Amtrak has
disproportionately selected non-African Americans from the pool of quaified applicants who were

interviewed for the Position; or (3) Amtrak has selected a candidate whom Class Counsel reasonably
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believes, on the basis of prior conduct, interview statements, or other informetion, is hogtile to African
Americans,

Aninternd investigator in Amtrak’ s Dispute Resolution Unit shal conduct an investigetion of the
chalenged selection. Within 20 days after the receipt of such natice, the Dispute Resolution Unit shall
recommend that the hiring not proceed, that a comparable Pogition be offered to the African American
candidate, that the offer be extended to the selected candidate, or that the Position not be filled pending
further investigation.

Class Counsd may bring an enforcement action pursuant to Part X1 of this Decree if, inits
opinion, Amtrak has. (1) unreasonably denied appeals regarding selection of candidates to fill
Postions, (2) disproportionately selected non-African American candidates for such Pogtions; or (3)
selected candidates who, based on prior conduct, interview statements, or other information, are
reasonably believed to be hodtile to African Americans. The Human Resources office shal maintain al
records and forms used during the screening, interview, and selection process for two years. Such
records and forms shdl be available for review by Class Counsd.

Amtrak shal attempt in good faith to notify al applicants not selected for a Position for which
they applied within one month after the decision has been made, unless there are more than 100

gpplicants, in which case notice shal be unnecessary.
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Nothing in this provison shdl modify any exigting role played by any representatives of the
BMWE or afiliate of the BMWE with respect to hiring pursuant to any other agreement or
arrangement, except to the extent expresdy set forth above.

3. Hiring of ARASA Supervisors Who Supervise Members of the NEC
BMWE

a Proceduresfor Hiring

The hiring of ARASA supervisorsis governed by the ARASA collective bargaining agreement.
The provisons st forth herein are gpplicable to the hiring of ARASA supervisors who are responsible
for supervisng employeesin Positions. But these provisions are not intended to modify, ater, or anend
any provisons of the ARASA collective bargaining agreement.

All vacancies for ARASA supervisory positions that are respongble for supervisng employees
in Pogtions shdl be posted and distributed in accordance with the procedures regarding Advancement
that are set forth under Part IV C of this Decree. If avacancy isnot filled by a current ARASA
member as provided in the ARASA collective bargaining agreement, then the following procedures
shdl apply. The Amtrak Engineering Department and Human Resources representatives who
participate in the ARASA pand sdection process shdl use sandardized questions in interviewing al
qualified applicants for the particular vacancy. The Engineering Department and Human Resources
representatives shdl each document in writing their justifications for selecting the candidate who is
ultimately selected for the vacant position. Such documentation shal be accessible to Class Counsd.

If the pandl selects a non-African American gpplicant for the supervisory position, rather than
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an African American applicant whom the Human Resources representative determines to be equaly or
more qudified, then the salection must be reviewed and approved by the Senior Director, Dispute
Resolution Unit before it can proceed.  If the Senior Director, Dispute Resolution Unit approves the
selection of the non-African American employee and Class Counsdl disagrees with the approva, then

Class Counsel may seek Enforcement pursuant to Part X1 of this Decree.
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b. M onitoring

Within six months of the Injunctive Relief date, Amtrak shdl develop and implement a system
for tracking applicants for, and those hired in, ARASA for those positions that supervise employeesin
Pogtions, in consultation with the Neutra Expert and Class Counsd. Beginning at the conclusion of
the first quarter after the gpplicant tracking sysemisin place, the Director, Digpute Resolution Unit
shall produce quarterly reports andyzing the data to Class Counsd.

C. Qualifications, Testing and Advancement

1. Standardized Qualifications

a. Revison and Standardization of Classfication Descriptions

On or before June 15, 2000, Amtrak shall set qudifications for each classfication in the CBA,
and shdl identify any qudlifications that may differ from Pogtion to Podtion within the same
classfication. Once s, Amtrak shal not dter the qudifications for any classfication without first
consulting the BMWE and Class Counsdl. Provided, however that any classifications may be atered
without consulting the BMWE and Class Counsd to the extent required by governmenta law or
regulation, in which case Amtrak shdl notify the BMWE and Class Counsd of the change and the legd
requirement. Absent agreement, Amtrak shal have the ultimate authority to set such qudifications. If
after consultation, the BMWE and Class Counsd do not concur with any Amtrak modification to
qudifications, Class Counsd may seek enforcement under the provisions of Part XI of this Decree.

Class Counsd may dso pursue enforcement if the initia qualifications set by Amtrak have aracidly
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disparate impact on African Americans without adequate business judtification.

b. Posting of Job Qualifications and Challengesthereto

Amtrak shal post al vacancies and/or Positions in accordance with the CBA or CA. Such
postings shdl prominently display the requisite sandardized qudifications for the Position. Amtrak
need not consult with the BMWE asto the required qudifications for any Position, unlessthe
qudifications are not within those qudifications previoudy st for the classfication by Amtrak, or
identified by Amtrak as a qudification that may differ from Position to Position within the same
classfication.

A BMWE represented employee may challenge the posting on the ground that it has been
crafted to make only one or severa favored persons quaified for the Position covered by the job
posting. Absent informal resolution of such claims, the procedure for asserting such a chalenge shdl be
asfollows

a The BMWE represented employee must file awritten chalenge with the Vice
President of Human Resources (VP of HR) within the 7-day period for
responding to a posted job vacancy.

b. The VP of HR shdl have 10 business days from the date that the chalengeis
received to resolve or rule on the challenge.

C. If the VP of HR cannot resolve the challenge or overrules the chalenge, and the
BMWE represented employee' s clam is that the crafting of the posting was
racialy motivated, then such employee shdl have 7 business days from the day
that he/she receives naotice of the ruling by the VP of HR to file awritten apped
with the Senior Director, Disoute Resolution. If the employeg sclam is not
based on an dlegation of racia motivation, the decison of the VP of HR shadl
be thefind decison.
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d. The Senior Director, Dispute Resolution shdl have 20 business days from the
day that the written appedl is received to resolve or decide the apped.

e. If the VP of HR or the Senior Director, Dispute Resolution determines that the
chalenged posting was crafted to make only one or severd favored persons
qudified for the Position covered by the posting, Amtrak shall revise the
posting, and vacate, repost, and refill the Pogition.

f. At any time during the course of the procedures set forth above, the employee
and Amtrak may settle the employee’ s claims without exhausting such
procedures.

2. Standardized Administration of Tests

a Qualified Examiners

All practicd competence tests shdl be administered by qudified examiners. Amtrak shal
maintain alig of qudified examiners that enumerates the tests each is qudified to give and provides their
phone numbers and addresses. Amtrak shdl maintain and updeate this list promptly when any
information becomes outdated. Amtrak shal distribute updated lists to the Generd and Vice Chairmen
of the BMWE and shall post such ligts in the same location where job vacancies and other BMWE
announcements or advertisements are posted in the NEC.

There shdl be a minimum of fourteen examiners for equipment and machine operator
classfications and Postions (“equipment ingructors’) -- two for the MBTA, three in the Northern
Didtrict, two in the New Y ork-Metropolitan Didtrict, four in the Mid-Atlantic Didrict, and three for
Didtrict work teams (collectively the “testing didtricts’) -- unless either there is not sufficient work to

fully employ that number of examinersfor a period of 6 consecutive months during any production
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season.  In the event Amitrak no longer employs the maintenance of way workersin MBTA service,
those two dotswill be diminated. Amtrak may supplement equipment ingtructor dotsin any of the
testing didtricts.

As of October 1999, Amtrak had eight equipment instructors who were management
employees (* management equipment ingructors’). Amtrak shdl fill al open examiner Postions with
norn-management employees (“BMWE equipment ingtructors’), until there are an equa number of
management and BMWE equipment ingtructors. Amitrak is not required to displace current
management employeesin order to meet such target. Theresfter, Amtrak shal employ an equal number
of management and BMWE equipment examiners, plus or minus one person, provided that there shdl
adways be a least one BMWE equipment ingtructor in each of the testing digtricts.

The job description and qudifications for the equipment ingtructors who hold the BMWE
Pogtions, and any dterations or modifications thereto, shal be established by Amtrak, in consultation
with the BMWE. Absent agreement, Amtrak shal have the ultimate authority to set such qudifications.

Amtrak shdl have sole authority to select the management equipment ingtructors, provided that
al such persons must meset the job qudifications established by Amtrak. In consultation with Class
Counsd, Amtrak and the BMWE shdll jointly sdect the BMWE equipment ingructors, provided that
Class Counsdl and the BMWE together shal congtitute one party. If either party reects a person
proposed by the other as a BMWE equipment ingtructor, such party shal provide awritten explanation

to the other. The BMWE may apped in writing to the Senior Director, Dispute Resolution Unit, if
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Amtrak rgects an African American candidate who meets dl of the qudificationsin the job description.
The Senior Director, in consultation with the Vice President, Business Diversity, shdl decide within 15
days of receipt of the appea whether Amtrak’ s rgjection of the candidate iswarranted. |f the Dispute
Resolution Unit determines that such rgjection is without sufficient judtification, then the Vice President
Business Diversty shal recommend hiring of the African American candidate. If the Dispute Resolution
Unit determines that the regjection is sufficiently judtified, and Class Counsd disagrees, then the
enforcement procedures under Part XI shal be applicable.

To the extent that additiond training is necessary before an equipment ingructor is qudified to
adminigter testsfor certain pieces of equipment or machinery, Amtrak shal make available to the
BMWE equipment indructors the same opportunities for training thet it makes available to management
equipment ingructors. The compensation of BMWE equipment ingtructors as of the Injunctive
Effective Date shdl be higher than the rate for the highest rated machine operator Positions, and smilar
to the rate for Technicians under the CBA.

Each BMWE equipment ingructor shdl remain in the Pogtion for aterm of two years, unless
removed from the Pogition for cause, and may serve any additiona terms for which he or sheisjointly
selected by Amtrak and the BMWE. Any BMWE equipment ingtructor shal retain and continue to
accumulate seniority in the class or classes in which he or she held seniority under the CBA or CA prior
to sdection. Any such employee may exercise seniority in accordance with the provisons of Rules 22

of the CBA and Rule 34 of the CA, provided that he or she reports for duty within thirty (30) days after
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the expiration, or earlier termination, of hisor her term as a BMWE equipment ingtructor.

b. Formsfor Practical Tests

On or before June 15, 2000, Amtrak shal develop, in consultation with Class Counsd and the
BMWE, standardized forms for al practica tests used to determine qudification for any classfication
or type of equipment or machinery within aclassfication. As of the Injunctive Effective Date, the
equipment ingtructors shal use the then current version of the form in administering al practica tests,
regardless of the testing digtrict.

A form may apply to more than one classfication or type of equipment or machinery. The
forms shdl identify dl skills and abilities to be tested and shdl require examiners to note the
performance of the candidate with respect to each of these skills and abilities.

A committee composed of an equa number of management and BMWE equipment ingtructors
shdl be responsble for al subsequent modifications of the forms used for equipment and machine
operator Pogitions. Amtrak shall select the management equipment instructors to serve on the
committee. Amtrak and the BMWE shdll jointly sdect the BMWE equipment indructors to serve on
the committee. The committee members shdl attempt to agree on al modifications to the form. Absent
agreement, Amtrak shdl have the ultimate authority to make modifications to the form, and Class
Counsel may bring an enforcement action, if gppropriate, pursuant to Part X1 of this Decree.

C. Adminigration of Practical Tests

Amtrak shal administer apractica test to any employee in a Pogtion who submits awritten
request to take such atest, and has not failed the same practicd test within sx (6) months prior to the
request, other than retests as set forth below. If an employee in a Position who requests atest has
failed three or more tests and retests for the same or different Positions outside their current
classfication without passing atest or retest during the two years prior to the making of the request,

Amtrak will notify the BMWE Generd Chairman, or his or her designeg, that it is declining to offer the
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test, because it believes that the employee is requesting testing without acquiring the necessary skill for
passing thetest. Class Counsel may bring an enforcement action pursuant to Part XI of this Decreeif,
initsopinion, Amtrak has. (1) unreasonably denied an African American employeein a Pogtion atest
or retest opportunity; or (2) disproportionately invoked this provision againgt African American
employeesin aPogtion.

Where an employee in a Position makes a request to take apractica test, Amtrak shall
adminigter the test within 15 days after it recelves such arequest. Amtrak shal administer thetestsin
the order that written requests are received within atesting district, except that retests, as described
below, shdl have priority. In addition, Amtrak may administer a practica test to any candidate who
has completed atraining program or a one-for-one training opportunity, as described below, at any
time after the completion of such program or opportunity, whether or not the candidate requests the
test. Employeesin aPostion shal be compensated for the time spent in taking the test or retest.

Regardless of whether the adminidration of a practical test isinitiated by an employeein a
Pogition or by Amtrak, Amtrak shal provide to the employee reasonable advance notice of the time
and place for the test and the identity of the examiner. The employee in a Postion may eect that the test
not occur until at least seven days from the date of notice. The candidate may have a witness present
during the test, provided that the witness may not give the candidate any advice during thetest. Amtrak
will pay the witness for time spent serving as awitness, provided however, that Amtrak may declineto
pay an employee to witness more than one test in any day or two testsin any week. At the concluson
of the tet, the examiner may, but need not, inform the candidate whether the candidate passed the tet,
and if nat, of the skills and abilities that the candidate did not adequately exhibit.

Within five days &fter taking the test, Amtrak shdl notify the candidate whether he or she
passed the test. The notice shal be in writing and signed by the examiner. If the candidate failed the
test, the notice shdl inform the candidate of the skills and abilities that the candidate did not adequately
exhibit, and shall advise the employee of his or her right to take aretest. The notice shdl dso include a
form on which the candidate may elect to waive his or her right to aretest.
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If the candidate chooses to be retested, the retest shall be monitored by an Amtrak manager
and the Generd Chairman of the BMWE, or his or her designated representative. It shdl bethe
responsibility of the employee in a Position who is requesting the retest to notify the Generd Chairman
of the BMWE;, or hisor her designated representative, of the date and time of the retest, and the failure
of the Generd Chairman, or his or her representative, to be present at the retest shdl not be a basis for
rescheduling or delaying it. The candidate shdl select the examiner to administer the retest from the
group of qudified examiners. If the retest isfor a machine or equipment operator Position, the
examiner shal be from the testing digtrict in which the candidate is located. The retest shdl be
adminigtered within 15 days of the origind test. The candidate and the Generd Chairman of the
BMWE, or hisor her designee, shdl be natified in writing of the results of the retest within five days
after thetaking of theretest.  The notice shal be Sgned by the examiner, and if the candidate failed the
retest, the notice shdl inform the candidate of the skills and abilities that the candidate did not
adequately exhibit.

If the candidate remains dissatisfied, the BMWE may file a grievance pursuant to Rule 64 of the
CBA (or aBMWE éffiliate may file agrievance pursuant to the andogous provison of the CA)
commencing a the Director of Labor Relationslevel. The time period for submitting a grievance shdl
commence on the day the candidate is notified in writing that he or she failed the retest.

d. Written Tests

The procedures set forth above for requesting practica tests shal apply to written tests aso,
except as modified herein.

Amtrak shdl not be required to consult with equipment ingtructors concerning the content of
written tests for determining employees qudifications for classfications or Postions.

Amtrak shal not use any written tests that are not vaidated within 6 months from the Injunctive
Effective Date. Class Counsd may raise a challenge with the Amtrak Director, Dispute Resolution
Unit, to any written test administered after 6 months from the Injunctive Effective Date, on the bass
that, even though validated, it has a disparate impact on, or for other reasons has the purpose or effect
of digproportionately eiminating African American test-takers. The standards and methodology for
vaidation shall be those set forth in the Uniform Guidelines, 29 CFR 8§ 1607 et seq. If avaidated test
does have such disparate impact, Amtrak shall be required to discontinue or replaceiit if, after Amtrak
makes a reasonable search, it becomes aware of an “ dternative employment practice” asthat termis
defined under the Civil Rights Act of 1991. 42 U.S.C. § 2000e-2(k)(2)(A)(ii) & 2(k)(1)(C).

Amtrak shal make specia arrangements with the Generd Chairman of the BMWE, or hisor
her desgnee, for employeesin a Postion who are not functiondly literate to take a written test where
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the Position they seek does not require literacy.

Amtrak shdl notify a candidate whether he or she passed the written test within 10 days of the
date thet the test istaken. The notice shdl be in writing and signed by the examiner. If the candidate
falled the tes, the notice shdl dso inform the candidate of the skills and abilities that the candidate did
not adequately exhibit, and shall advise the candidate of his right to take aretest. The notice shall dso
include aform on which the candidate may eect to waive hisor her right to take aretest. Thetime for
the written retest shall be determined according to division policies, not to exceed 30 days from the
origina test date.

If the candidate chooses to be retested, Amtrak shdl notify the candidate in writing of the

results of the retest within 10 days after the retest istaken, and, if the candidate fails the retest, the
notice shal inform the candidate of the areas in which the employee did not pass. If the candidate
remains dissatisfied, the BMWE may file a grievance pursuant to Rule 64 of the CBA (or aBMWE
affiliate may file a grievance under the analogous provision of the CA) commencing a the Director of
Labor Reationsleve. Thetime period for submitting a grievance shal commence on the day the
candidate is notified in writing that the candidate failed the retest.

e. Effect of Passing Re-test
With respect to a“one-on-one’ training opportunity, if a BMWE represented employeefalsa

test and then passes the retest, the employee’ s seniority date shal be considered the date of the origina

award of the training Pogtion. For dl other tedts, if a BMWE represented employee fails atest and

then passesthe retest, and if a Pogition for which the employee would otherwise have qudified and

been the senior applicant is awarded before the retest, Amtrak shall undo the award and place that

employee in such Posdition. If an award has been made in the interim, and the junior employee awarded

the job is African American, then the Department shal notify the Vice Presdent Business Diverdity or

her designee, who shdl have 10 daysto review the circumstances of the retest, and if the invedtigation
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reveals any race-based motivations for the retest or displacement, to make recommendations, which

may include any remedy available under the procedures of Part IV E.

3. Standar dized Natification of Vacancies

In addition to the current notice requirements under the CBA and CA, Amtrak shdl inditute
and maintain an “800" telephone number, which shdl advise the cdler of dl vacancies for Postions.
The recording on the “800" telephone shdl be updated weekly. All vacancies announced on the “800
number” shdl remain open for application for a least 7 days following their inclusion in the recording.
Although Amtrak isworking toward an on-line announcement of dl such vacancies, in no event shdl the
on-line database replace the “ 800" number given the transient nature of corridor track work. In
addition, on aweekly basis, Amtrak shal mail written notification of al vacancies and awardsto the
following BMWE represented employees. one designated representative per traveling (corridor) work
gang; dl safety liaisons, al qudity of life coordinators; and one representative per work zone per
department. The BMWE shal be responsible for providing to Amtrak the names and addresses of the
employees who are to receive the written notification as described above, and for notifying Amtrak of
any changesin the names or addresses. Provided that the BMWE has met its obligation to provide the
required information to Amtrak, Amtrak shall be consdered in violation of the Decree if, after being
notified in writing that it failed to satisfy this provision, it repeats such failure two additiond times within
any 6 month period.

4. Monitoring for Uniformity of Test Access and Results
Within sx months from the Injunctive Effective Date, Amtrak shdl devise, implement and
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maintain a computerized system for recording and tracking administration and results of quaifications
tests for Satistically Significant disparities, if any between passage rates of black and non-black
employeesin Pogtions. Amtrak shal devise such system in conaultation with Class Counsel and the
Neutral Expert.

5. Standardized Training

a. Training Administrator

Amtrak shal designate at least one employee whose responsihilities shdl include the
coordination and adminigration of al training activities for employees under the CBA. Amtrak shal
identify the employee who will serve asthe Training Adminidrator (or smilar title) within 30 days of the
Injunctive Effective Date, and shal post the identity, business address, and telephone number (which
shdl be atoll-free number) of such individual, and a description of hisor her duties. This information
shall be posted at dl locations in the NEC where BMWE announcements or advertisements are
posted. Amtrak may change the identity of the Training Administrator at any time, or may designate
more than one Training Adminigtrator by providing an administrator for each region or didtrict. If any
new or additiona Training Adminigirators are desgnated, Amtrak shal expeditioudy post the identity of
the new or additiond Training Administrator and the other information set forth above,

b. Types of Training Opportunities

Amtrak shal make available on a non-discriminatory basis only the following types of

maintenance of way training opportunities, provided however, that nothing herein shall be deemed to
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deny employeesin Positions educationd or other like benefits available on a non-discriminatory basisto
al Amtrak employees. Amtrak shall not deny any employee in a Pogition an opportunity to atend the
training opportunities set forth below for which he or she is scheduled based on workload or other
demands, provided that such employee gives his manager or supervisor at least seven days written
notice that he or she will be attending the program. Provided, however, that in order to meet
unforeseeable and indispensable operational demands, Amtrak may postpone training opportunities for
as many smilarly Stuated employees at alocation as are necessary to meet that demand, and shall
select the employees who may atend on aseniority basis. If invocation of this exception by supervisors
occurs without sufficient business justification and impedes training opportunities for African American
employees, then it may congtitute an incident for purposes of pattern and practice investigeations
pursuant to Part E(5) of this Decree. Any employee in a Position whose training is postponed pursuant
to the above exception shdl be provided the training in the next scheduled training class or, in the case
of one-for-one training no later than six weeks &fter the origindly scheduled training.

() NORAC

(@ I nitial four-day training program

During thefirg two fiscd years beginning after the Injunctive Effective Date, Amtrak shal make
available, through a posting by location, 310 dotsin theinitia four-day NORAC training program.
Employeesin a Pogtion shdl send requests for the initidd NORAC training program in writing

directly to the desgnated Training Adminigtrator. The Training Adminigtrator shal fill these training dots
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on the basis of seniority within the BMWE NEC.

(b) NORAC recertification

The Training Adminigtrator shal inform employeesin a Postion who contact him or her of the
time and location of NORAC recertification classes and of the telephone number or other meansto
contact the instructors of the classes. Such employee, however, is obligated to make arrangements
with the ingtructor to schedule him or hersdlf into the dassin atimey manner.

2 Physical Characterigtics Training

Under certain circumstances set forth below, Amtrak shal give employeesin a Position an
opportunity to learn the physica characterigtics of a segment of track. The training opportunity shall
include:

@ sufficient paid time off from the employegs normd respongiilitiesto learn the
physical characterigtics,

(b) prompt provision from the Training Adminigirator to the candidate of copies of
the track charts for the segment of track inissue; and

(© the opportunity to ride the trains and/or walk over that segment of track.

The circumstances under which employees in a Postion shall be offered this opportunity for
physicd characterigicstraining are asfollows.

@ An employee who has been accepted into MW1000 school shall be offered an

opportunity for physical characterigtics training prior to the commencement of

42

1-WA/1265835.3



the school;

(b) If Amtrak posts aforeman Position and no qualified bidder has the requisite
physica characterigtics qudifications, the senior gpplicant with dl other
qudifications shdl be given up to 7 days to obtain qudification on physica
characteristics, and Amtrak will delay the award of the Position for upto 7
days to accommodate such employee;

(© Amtrak shal afford aforeman who bumps ajunior foreman within the ten-day
window provided under the CBA (or under Rule 7 of the CA) the opportunity
to obtain qualification on the physical characteristics needed for the Position
during the same ten-day window; and

(d) Amtrak shdl afford African Americans working in foreman Postions as of the
Injunctive Effective Date one opportunity each per year to expand their physica
characterigtics qudifications during the first two years of the Decree.

Indl of the circumstances described above, the employee must obtain the physica
characterigtics quaification prior to beginning work in the Position.

(3) Commercial Drivers License (“CDL") Opportunities

Whenever Amtrak determines to offer CDL training opportunities within a particular zone, it
shdl offer the opportunities according to Rule 3 of the CBA and the analogous provision of the CA.

Amtrak shdl give digible BMWE represented employees seeking to obtain acommercid driver's
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license paid time off to take the test, an operator to drive the employee and the truck to the test, and
shall pay for thetest and licensefee. Requests for vehicle use, paid time off in order to take the test,
and payment for the test and license fee shdl be submitted in writing to the designated Training
Adminigrator, who shdl resolve any conflict in avalability in accordance with Rule 3 of the CBA (or
the andogous provison of the CA). The Training Adminigrator shal maintain alist of persons
requesting CDL training opportunities for each work zone, arranged in order of seniority at Amtrak.
An employee shdll be treated in accordance with Rule 6 of the CBA or Rule 8 of the CA if, after
receiving such an opportunity, he or she does not obtain a CDL license. If, in Amtrak’ s view,
employeesin a zone fail to make themselves available for positions requiring CDL s after obtaining CDL
training, Amtrak may discontinue CDL training in that zone.

If Amtrak posts a Position requiring a CDL license and no qudified bidder has the requisite
CDL, Amtrak shdl award the Position on aprovisond basis, pending acquidtion of the CDL, to the
senior bidder who has al other qudifications, and that employee shal be granted 45 days following
gppointment to obtain the CDL qudification. An employee who obtains his’her CDL pursuant to this
paragraph will be obligated to remain in the Postion for at least 6 months after obtaining the CDL,
unless he/she is bumped by amore senior employee or terminates hisher employment with Amtrak.

Indl of the circumstances described above, the employee must obtain the CDL prior to
beginning work in the Pogtion.

4 Training Sotsunder the Training Agreement

Amtrak shal continue training programs pursuant to the 1977 Training Agreement, and shall
supplement al current programs under the Agreement with the programs enumerated below. Sots will
be awarded on the basis of seniority of thoseinterested. All training under the Training Agreement shdll
be of sufficient duration and substance such that employeesin a Position who participate can
reasonably be expected to pass an examination.

@ Foreman
During thefirst two fiscal years beginning after the Injunctive Effective Date, Amtrak shdll

provide 125 foreman training dots in the Southern Didtrict of the NEC, 40 within the Northern Didtrict,
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and 10 within the MBTA.

(b) Crane Operators
(@) burro, crawler, jumbo, portal, & kiro
During thefirst two fiscal years beginning after the Injunctive Effective Date, Amtrak shdll

provide for the above category of cranes the following training dots: 8 in the Southern Didrict; 2 in the
Northern Didtrict; and 2 in the MBTA.

2 smaller, hydraulic craneslike pettibone & speed

During thefirst two fiscal years beginning after the Injunctive Effective Date, Amtrak shdll
provide for the above category of cranes the following training dots: 4 in the Southern Didrict; 4 in the
Northern Didtrict; and 2 in the MBTA.

(© General Condgruction Equipment

Genera condtruction equipment includes machinery in the category of backhoes, bulldozers,
front-end loaders, bob cats, load graders, and the like. During the first two fiscal years beginning after
the Injunctive Effective Date, Amtrak shal provide for the above category of equipment the following
training dots. 10 in the Southern Didtrict; 10 in the Northern Didtrict; and 4 in the MBTA.

d) Structural welders

During thefirst two fiscal years beginning after the Injunctive Effective Date, Amtrak shdll

provide 25 training dots for sructurd welders.
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(e) Arcweders
During thefirst two fisca years beginning after the Injunctive Effective Date, Amtrak shdll
provide 15 training dots for arc welders.

)] Bute or thermite welders

During thefirst two fisca years beginning after the Injunctive Effective Date, Amtrak shdll
provide 20 training dots for bute or thermite welders.

(5) Electric Traction Department Training

All trainee Postions for the Electric Traction Department shall be bulletined in accordance with
Rules 3 and 14 of the CBA before applicants externd to the BMWE can be considered for the dots.
Amtrak may uniformly subject al applicants to a pre-screening test prior to awarding such Positions.
The trainee Pogitions shal be awarded to the successful bidders who pass such test according to
seniority in the Track Department.

(6) One-for-One Training Opportunities

If no qualified employee bids for a Pogition, and there are no employees subject to assgnment
under the training agreement, the Position shdl be automaticaly converted into a one-for-one training
opportunity, and shall be avarded to the BMWE applicant with first seniority in the classin which the
assgnment isto be made, and theresfter, in lower classes repectively in the order in which they appear
on the seniority roster. The Position shal be posted in accordance with Rules 3 and 14 of the CBA (or

the andagous provison of the CA). If there is no gpplicant in the applicable roger, then digibility shall
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be determined according to the date applicants entered service in a Pogtion. Such senior gpplicant
shall be trained for up to thirty days, at the end of which period he or she may, where appropriate, be
required to take an examination to demondtrate his or her quaifications.

If an employee in a Position who receives one-for-one training lacks arogter date in such
classfication, and subsequent to the training the employee passes the test (or retest), or if forty days
pass and Amtrak has not tested the employee, the employee's roster date shal be the date that Amtrak
awarded the training Position. An employee who fails atest (and retest unless such right iswaived by
the employee) shdl be trested in accordance with Rule 6 of the CBA (or the andogous provision of the
CA), and the Pogition shdl be reposted.

Certain Positions shdl be exempt from one-for-one training. These Postionsare: foremen,
welders, MW repairmen, dectricians, B& B mechanics, plumbers, cranes, and the following genera
construction equipment Positions: operators of backhoes, bulldozers, front-end loaders, bob cats, load

graders, and smilar construction equipment.

) Cross-Training
Crosstraining shdl be permitted only in limited circumstances where there are insufficient

qudified operators for a piece of equipment and none of the training procedures described above will
be sufficient to fill the need. Prior to implementing any crosstraining, Amtrak will consult with the
Genera Chairman of the BMWE, or his or her designated representative, regarding the need for
additiond qudified operators for a piece of equipment, the basis for believing that none of the training
procedures described above would be sufficient, and the procedure for selecting persons to be cross-
trained.

C. Training Materials
Amtrak shal make available, upon written request of any employee in a Pogition, written

47

1-WA/1265835.3



training materias, including but not limited to the track charts, concerning any classfication or job for
which materids have been prepared. Amtrak may revise the training materias regarding any
classfication or job from time to time as it deems gppropriate, provided that the materids shdl contain
sufficient information to pass any written portions of any test and provided that, if a classfication or job
is covered by the Training Agreement, the materids shdl be the same as, or Smilar to, the materids
provided to persons trained under the Training Agreement for that classification or job. Subject to
Amtrak'sright to revise materias, Amtrak shdl provide al employeesin a Postion requesting training
meaterials with the same documents.

The Training Adminigtrator shal be responsible for mailing requested training materidsto an

employee within 10 days of receiving awritten request for such materids from an employee.
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d. Monitoring

Within sx months after the Injunctive Effective Date, Amtrak shdl devise, implement and
maintain, a computerized system for recording and tracking training opportunities for Statistically
Sgnificant disparitiesin the provison of training. Amtrak shdl devise such system in consultation with
the Neutral Expert and Class Counsdl.

e. Amtrak MBTA Operations

The foregoing provisons on training shal be applied to Amtrak operations under contract to the
MBTA, including the provisonsin Part IV C(5)(b)(4) (“Training Sots under the Training Agreement”)
which will be governed by the 1977 Training Agreement during the period of the Consent Decree.
While the Consent Decree isin force the gppropriate BMWE organization and Amtrak shal bargainin

good faith concerning the extensions of the 1977 Training Agreement to the CA.

D. Discipline
1. | nvestigation of Charges of Disparate Discipline
a. Disparate | nitiation of Discipline

Amtrak’ s Dispute Resolution Unit shdl investigate dl complaints that an Officid initiated a

charge againg an African American employee in a Pogtion, but did not initiate a charge againg a

smilarly stuated non-African American employee in a Podtion who engaged in Smilar conduct.  The

Dispute Resolution Unit shall dso investigate complaints that Amtrak’s drug and dcohol policy has
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been applied more severdly againg an African American employee than anon-African American

employee within Pogitions.

b. Digparate Provision of Waivers
Amtrak’s Dispute Resolution Unit shdl investigate dl complaints that an Officid made afind
walver offer to an African American employee in a Position encompassing greeter discipline than a
waiver offered by that Officid to asmilarly stuated non-African American employee in aPogtion. The
Dispute Resolution Unit shdl dso investigate complaints that an
Officid did not make afind waiver offer to an African American employee in a Pogition, but such
Officid did make awaiver offer to asmilarly stuated non-African employee in a Position. The Officid
who is the subject of the complaint shal provide written justification for his or her action to the Dispute
Resolution Unit within 10 business days after receiving notice of the complaint.
C. Imposition of Penalties
The Dispute Resolution Unit shall conduct investigations into complaints made by an individua
employee in a Pogtion or the BMWE that an Officid imposed harsher discipline on an African
American employee in a Pogtion than on asmilarly stuated non-African American employeein a
Pogtion.

d. Complaints
Complaints brought pursuant to Subparts a-c above may be initiated by the employeein aPosition or the

BMWE. For each, the Official who isthe subject of the complaint shall provide written justification for his or her
action to the Dispute Resolution Unit within 10 business days after receiving notice of the complaint.
2. Remediation of Disparity

Following investigation into a complaint of disparate treatment asidentified in Part IV D(1) above and a
determination that the justification for the disparate treatment isinsufficient, the Dispute Resolution Unit may
recommend: (a) that theinitiation of discipline, with the exception of anything associated with an investigation
conducted by the Inspector General, be halted; (b) that a comparable waiver be offered to the African American
employeein aPosition; or (c) that the level of discipline imposed on an African American employeein aPosition be
the same as that imposed on asimilarly situated non-African American employeein a Position. In each instance, the
African American employeein aPosition shall be retroactively provided the benefit of the lesser action, including
compensation for any lossin pay, benefits, and seniority. In none of the situations identified above shall the

investigation result in imposition or initiation of discipline against the non-African American employeein a Position
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who isidentified in the complaint as the similarly situated employee, if the applicable time limits for discipline under
the CBA or CA have expired.

3. Discipline of Officials

After completing an investigation of acomplaint of disparate treatment asidentified in Parts IV D(1) above
and a determination that the justification for the disparate treatment is insufficient, the Senior Director, Dispute
Resolution Unit may make a recommendation for sanctions, up to and including termination, of an Official where the
record supports acomplaint of disparate initiation of the disciplinary process or drug and alcohol policy, disparate
use of waivers, or disparate imposition of penalties. Such recommendation shall be made to an Official with authority
to impose sanctions or initiate disciplinary proceedings. The Official who receives the recommendation shall have 30
daysto accept or reject the recommendation. If the recommendation is rejected, the Official shall provide written
justification for the rejection to the Vice President Business Diversity, the Vice President Human Resources, and the
Vice President Law. If the Official failsto act or to supply such written justification, the Dispute Resolution Unit
Senior Director shall immediately report such omission to the three Vice Presidents, who shall then have 30 daysto
take whatever action they deem appropriate.

In the event that the Official who isthe subject of the investigation isan ARASA or other agreement-
covered employee, the Official who receives the recommendation for disciplinary action shall have only 10 daysto
accept or reject the recommendation from the Senior Director, Dispute Resolution Unit. If the recommendationis
rejected, that Official shall provide written justification for the rejection to the Vice President Business Diversity, the
Vice President Human Resources, and the Vice President Law. If the Official failsto act or to supply such written
justification within 10 days, the Senior Director, Dispute Resolution Unit shall immediately report such omission to
the three Vice Presidents, who will then have 15 daysto take whatever action they deem appropriate. Any
disciplinary action pursuant to such recommendation shall comply with the procedures for discipline of covered
employees contained in ARASA's or other applicable collective bargaining agreement.

4. Hearing Process
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a Hearing Officer

Amtrak shall hire as employees or engage as contractors at least one full time (or two part time) hearing
officer(s) whose priority shall be to hear and preside over disciplinary cases involving employeesin Positions. If the
hearing officer is not fully occupied by disciplinary cases involving employeesin Positions, he or she may hear
cases involving other unions. Amtrak shall pay the salary or contract fees of the hearing officer, who shall neither
have worked for arailroad in a management position, nor have been an employee of arail workers' union, for at least
3 years preceding appointment as hearing officer.

Amtrak shall decide whether the hearing officer position shall be filled by an employee or a contractor, and
the terms and conditions of employment or service contract, respectively. Provided however, that under any
arrangement with an employee or contract hearing officer, Amtrak shall retain the authority to remove the hearing
officer for cause, including but not limited to racial biasin a hearing officer’ s determinations, as described more fully
below. Class Counsel shall have input into formulating the job specifications and requirements for the hearing officer
position prior to its posting or advertisement, and shall review the credentials and qualifications of and be consulted
with respect to the candidates for the position. The hearing officer shall be evaluated annually as an employee or
contractor by his or her supervisor. The BMWE shall have input into the hearing officer’ s performance appraisal
with respect to diversity issues. Such input shall bein the form of written comments, which shall be submitted to the
hearing officer’ s supervisor for consideration in the hearing officer’ s written evaluation.

The hearing officer may be removed by Amtrak or the Court at any time, pursuant to the procedure below, if
Class Counsel isableto establish substantial evidence of racial bias against African Americansin the hearing
officer’s determinations, whether in evidentiary rulings or on the merits.

Class Counsel shall provide written notice to the VP Business Diversity, with a copy to Amtrak’s counsel,
that specifically setsforth the waysin which Class Counsel believes that the hearing officer has shown racial bias
against African Americansin hisor her determinations. Class Counsel, the VP Business Diversity, and Amtrak

counsel shall meet within 10 days of receipt of Class Counsel’s noticeto discussthe allegations. If the Partiesare
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unableto resolve the issues raised by Class Counsel’ s notice within an additional 10 days, then Class Counsel may
initiate an expedited enforcement proceeding by filing awritten motion with the Court.

From the time of the receipt of Class Counsel’ s notice and while the motion is pending before the Court,
Amtrak may assign cases previously assigned to the hearing officer to other Amtrak hearing officers.

Individual employees may make complaints against the hearing officer pursuant to Part IV D & E (EEO &
Discipline) of this Decree. Hearing officers, like other Amtrak officials, may be subject to investigation and discipline

pursuant to such provisions.

b. Applicable Sandards

D Credibility Deter minations

The hearing officer shall not consider the race, managerial, or union status of any witnessin a disciplinary

hearing in assessing credibility.
(2 Witnesses

Prior to the date of the disciplinary hearing, the hearing officer shall hold a conference, by
telephone or in person, for the purposes of identifying Amtrak employees who are materia witnesses
for both Amtrak and the employee in a Position. This conference shal not preclude identification of
additional materia witnesses |ater, including at the hearing, where knowledge of such witness and/or
their materiality was not reasonably available prior to the conference. Provided however, that al such
materid witnesses must be identified at least 5 days prior to the date of the scheduled hearing, unless

they remain unknown at such time, and the hearing officer will determine whether any subsequently-

identified witnesses are materid. After the materid witnesses are identified, the hearing officer shall
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direct Amtrak to summon al materid witnessesto the hearing a Amtrak’s expense and to provide
them with the requisite paid leave.

If a the hearing, the hearing officer determines that Amtrak has failed to summon a materia
witness, the hearing officer shal not close the hearing until such witnessis summoned by Amtrak.

3 Evidence from Non-Employee Witnesses not Available
for Cross Examination

If Amtrak introduces statements or |etters from non-employee witnesses who are not available
for cross-examination either in person or by telephone, and such evidence is uncorroborated, such
evidence shdl not be used as the sole basis for afinding of guilt.

4) Defense

An African American employee in a Postion may present at the hearing evidence thet the
aleged rulesinfraction a issue in the hearing occurred at least in part as aresponse to aracid dur that
was made to, or about, him or her or because of other racia provocation or pattern of provocations.
Such evidence, if deemed credible by the hearing officer, shal be conddered by Officid of the
employee as a possible mitigating factor going to the severity or dimination of the discipline imposed,
but shall not be admissible for purposes of determining guilt or innocence.

If such employee believes that the aleged rules infraction occurred at least in part as aresponse
to aracid dur madeto, or about him or her, or because of other racia provocation or pattern of
provocations, such employee may file a complaint with Amtrak’ s Dispute Resolution Unit. The
implementation of discipline shal be stayed pending investigation, except that Amtrak may suspend the
employee according to the CBA or CA provisons pending the invedtigation if it determinesthet the

circumstances warrant. I the Dispute Resolution Unit determines that its investigative record supports

the employee’ s dlegation, the Dispute Resolution Unit shal provide recommendations to the senior
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manager or supervisor of the employee that is dleged to have made the racid dur or engaged in the
racid provocation concerning appropriate discipline for such employee. The Dispute Resolution Unit
shdl aso make arecommendation concerning mitigation of discipline of the charged employeein such
ingance. If the Officid fails to implement such recommendetion, the Senior Director, Dispute
Resolution Unit shal notify the Vice Presdents of Business Diversity, Law, and Human Resources, who
shdll take whatever action they deem gppropriate within 15 days from receiving a report from the
Senior Director, Dispute Resolution Unit.

Any disciplinary action taken pursuant to investigation and resolution of an internd EEO
complaint shal comply with the procedures for discipline contained in any governing collective
bargaining agreement.

) Accessto Decisions
Amtrak shal maintain in a centraized office and make available to Class Counsd, employeesin

Pogtions, and the BMWE, al written BMWE decisons of any hearing officer presiding over BMWE
hearings.

5. Purging
Amitrak’s current policy on purging records of adverse personnd actions shal continue as

currently drafted, except that purging shall be automatic and shal not require a request on the part of

the employee in a Podition.

6. Training
As part of the EEO training required pursuant to this Decree, Amtrak shdl provide training to
the Officids regarding the disciplinary provisons set forth in Part D of this Decree.
7. M onitoring
Amtrak shall record all stepsin thedisciplinary process, and information concer ning
drug tests, including their results, in computer-readable format such that the Neutral Expert,
and Amtrak and Class Counsdl, can analyze theresults and deter mine whether Statistically
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Significant disparitiesexist in the treatment of, or impact of disciplinary procedures on, black
employeesin Positions. The Parties shall work with the Neutral Expert to identify the
relevant information to be gathered and included in the database.

E. Equal Employment Opportunity

The reorganization of Amtrak’sinternd Dispute Resolution Unit, and Amtrak’ sinternd EEO
complaint procedures were gpproved by this Court in McLaurin, et al. v. Amtrak, C.A. 98CV2019.
Most of the provisions set forth below overlap, and the remaining provisions are intended to
supplement, those gpproved in McLaurin. The provisions approved in McLaurin and those set forth
below shdl be interpreted consistently.

1. Reorganization of the Amtrak Dispute Resolution Unit Function
Amtrak has reorganized the management of its equa employment opportunity (“EEQ”)

complaint function and advised Class Counsd of the changes that have been made. This Decree
embodies the commitments relating to the maintenance of certain aspects of the new organizationa
structure.

Amtrak shal maintain a Director position, entitled Senior Director, Dispute Resolution Unit, or
gmilar title (eg. Director, Employee Resolution), which shdl have responsibility for managing the
internal EEO complaint procedure within Amtrak. Amtrak shal maintain a Director position, entitled
Director, Diversty Monitoring or Smilar title, or an outside consultant, to monitor specific EEO
functions and data identified in this Decree. If Amtrak decides to retain an outside consultant to be
respongble for this monitoring position, the outsde consultant shdl be sdected in accordance with the
provisonsin Part IVA(3) of this Decree. The Director, Diversity Monitoring, or the outside consultant
(if one is sdlected) may dso be given broader duties with respect to compliance with this Decree.

The Senior Director, Dispute Resolution Unit and the Director, Diversity Monitoring (or the
monitoring consultant, if one is selected) shdl report to the Vice President, titled Vice Presdent,
Business Diversity and Strategic Initiatives or amilar title (*VP Business Diverdty”), which shdl have
responsibility for Amirak’s EEO and divergty functions. The VP Business Diversty, the Senior
Director, Dispute Resolution Unit, and Director, Diversity Monitoring shdl have the power to develop
and implement, on the gpprova of the President of Amtrak, recommendations with respect to EEO and
divergty issues.

The Employee Services Unit within Amtrak no longer is responsible for receiving complaints

from Amtrak employees. If that unit, or any other unit within Amtrak, is authorized to recelve

employees complaints in the future, within 6 months of the date that the unit begins to handle employee
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complaints, Amtrak shdl implement a protocol for referrd of any complaint received by Employee
Services or another smilar unit, to the Digpute Resolution Unit, when the employee relaions complaint
presents potentia discrimination issues. Responsbility for defending Amtrak againgt discrimination
complaints or charges filed with federd, state, or loca agencies (“externd EEO complaints’) shal
remain in the Amtrak Law Department. Investigators in the Law Department shal be responsible for
conducting privileged investigations of externa EEO complaints. Amtrak shdl develop a protocol for
the communication of information between the Dispute Resolution Unit and the Law Department, for
purposes of: defining permissible communications; defining the scope of the atorney-client privilege or
work product protection; and ensuring the independence of the Digpute Resolution Unit investigations.

Amtrak shdl gaff the Disoute Resolution Unit with a sufficient number of investigators to meet
al time lines under this Decree rdating to interna EEO functions.

Amtrak has consulted with Class Counsdl to develop job specifications for the positions of
Senior Director, Digpute Resolution Unit; Director, Divergty Monitoring; and Dispute Resolution Unit
Investigator, in advance of posting such positions. Class Counsd shdl thereafter be granted the
opportunity to review the resumes and job applications of dl minimdly qudified applicants both for the
Director and Investigator positions, provided that Class Counsd execute a confidentiality agreement
limiting the use of such information to agpplicant sdlection or, if Class Counsd deems it necessary, to
Consent Decree enforcement. Amtrak shdl ensure that the Business Diversity and Strategic Initiatives
office has adiverse work force. Partidly to this end, Amtrak shdl consider in good faith dl applicants
for employment as Investigators, including employees in Pogitions, who meet the minimum position
qudifications, and Amtrak agrees to make Investigator job postings available to employeesin Positions.

2. Internal Complaint Procedure

Amtrak hasrevised itsinternal EEO complaint procedure to provide for prompt investigation
and resolution, where possible, of internd EEO complaints. Amtrak and Class Counsel shal agree on
apolicy statement of rights of employees to be distributed annualy to al employees, which shal include
adescription of the internal complaint procedure. Amtrak shal implement procedures for the filing of
internal EEO complaints in writing, in person, by e-mall, or by telephone.

Within 5 business days of Amtrak’ s receipt of an internal EEO complaint, Amtrak shal provide
the complainant with written confirmation of the filing of the complaint. Amtrak shdl provide written

57

1-WA/1265835.3



natice to complainants of gpplicable interna and externa deadlines for filing and processng EEO
complaints on three occasions: (1) with the written confirmation of the filing of the interna complaint; (2)
on written naotice of closure of itsinternd investigation; and (3) annudly to al employees encompassed
by this Consent Decreg, irrespective of whether they have filed a complaint of discrimination. Amtrak
aso shdl provide written notice of its non-retdiation policy to dl EEO complainants. Such written
notice shdl contain the following language: “It isaganst Amtrak’s policy and against Federd law for
Amtrak to discriminate againgt any employee because he has opposed a practice made an unlawful
employment practice pursuant to Title VII of the Civil Rights Act of 1964, as amended, or because he
has made a charge, tetified, asssted, or participated in any manner in an investigation, proceeding, or
hearing under this Act.”

With respect to EEO complainants who are dso employees in Positions, Amtrak shal provide
to such complainants written notice that they have the “right to have a BMWE union representative
present at dl times when meeting with an Dispute Resolution Unit investigator in order to assst the
complainant and to facilitate investigation.” Such complainants shdl be entitled to have a BMWE union
representative present with them at dl times when they meet with an Investigator. The BMWE
representative shdl be present to assist the complainant in gathering information and processing the
complaint; provided, however, that Amtrak shal be given advance notice of BMWE union presence or
participation in the complainant’ s initid meeting with the Investigator as soon as practicable.

All complaintsfiled under the internal EEO complaint procedure or referred from the Employee
Relations Department, shal be investigated and processed to closure within 90 days of the date that the
interna complaint isfiled. Investigators in the Dispute Resolution Unit shal atempt the early resolution
of al complaints, within 30 days of the complaint being filed, through discussions with the affected
employee and their department supervision.

Within 90 days of the complaint being filed, the complaint shal be dosed. The closed
complaint file shal include: (1) arecord of facts that were developed by the investigation conducted by
the internal Dispute Resolution Unit Investigator; (2) asummary of resolution efforts; and (3) any
recommendations for resolution or further action. Recommendations for resolution may include
recommendations for sanctions and discipline, up to and including termination, of employees for
performance or conduct related to EEO issues. Such recommendations shall be made to those
managers and supervisors who have the authority to impose such sanctions on the employees involved
in the Stuation or circumstances that are the subject of the complaint. The Dispute Resolution Unit shdll
make no findings of aviolation or non-violation. The Dispute Resolution Unit shdl provide a written
natice of the closure to the complainant, which shal include asummary of recommendations for action.
The Dispute Resolution Unit shal maintain a confidentid non-privileged written record of dl
investigations.

On closure, the complainant, Class Counsd and, if the complainant consents, BMWE union
representatives, may review a complete copy of the Dispute Resolution Unit Record, on the condition
that they gn a confidentidity agreement that will preclude the use of the information for purposes other
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than case processing of the employee’s complaint, or for compliance with this Decree. Within 10 days
of the notice of dlosure, an employee who is dissatisfied with the processing of a complaint may request
areview by the Senior Director, Digpute Resolution Unit. Upon request by the complaining party, the
Senior Director, Dispute Resolution Unit shal conduct areview of the employee s complaint and meet
with the complainant. Such meeting shdl be in person, or by teephone if mutudly agreed to by the
complaining party and the Senior Director, Dispute Resolution. The Senior Director, Digpute
Resolution Unit shal conduct the meeting and review, and make any recommendations for resolution or
further action within 60 days of the date of closure of the claim by internal Dispute Resolution Unit
Investigator.

An Officid who receives arecommendation from the Dispute Resolution Unit for discipline of a
subordinate manager, supervisor, or employee as aresult of an internd EEO investigation shdl have 10
days to accept or rgect the recommendation. |f the recommendation is rgjected, the senior manager or
supervisor shdl provide higher reasons for rgecting the recommendation in writing to the Vice
Presdent, Business Diversty; the Vice Presdent of Human Resources, and the Vice President and
Genera Counsdl. If the senior manager or supervisor failsto act within the 10-day period, the Senior
Director, Dispute Resolution Unit will so report to the three Vice Presidents referenced above. The
three Vice Presdents shall have 15 days from the date they receive a Senior Officid’ s written notice of
rgjection of arecommendation, or where the Senior Officid has not taken any action, 15 days from
receiving areport from the Senior Director, Dispute Resolution Unit, to take whatever action they deem
gopropriate. Any disciplinary action taken pursuant to investigation and resolution of an internd EEO
complaint shal comply with the procedures for discipline contained in any governing collective
bargaining agreement.

3. Monitoring of Internal Complaint Procedure

At the close of each investigation, the Dispute Resolution Unit shdl provide each complainant
with an evauation form to determine the complainant’ s leve of satisfaction with the processes and
performance of the Digpute Resolution Unit. Amtrak shal consult with Class Counsdl in developing the
evauation form, and Class Counsel shdl have access to completed evaluation forms for monitoring
purposes. The completed forms shall be reviewed and tabulated periodically for the purposes of (1)
evauaing semi-annudly the performance of the EEO Office as awhole and (2) evauating annualy the
performance of individua investigetors vis-a-vis promotion and pay.

4. Processes Specificto MBTA Complaints
Although Amtrak has an office or position separate from or outside the above-referenced

Dispute Resolution Unit which is charged with respongihility for investigating internd discrimination
complaints lodged by Amtrak Position covered employeesin MBTA sarvice who operate the

commuter rall servicein the grester Boston area, Amtrak employeesin Pogtionsin MBTA sarvice shall
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have the right to eect to have their internad complaints investigated by the Dispute Resolution Unit. Any
such BMWE member who does eect to have hisinterna complaint investigated by the Dispute
Resolution Unit shal be afforded dl rights under this Decree with respect to Amtrak’s investigation and

trestment of hisor her interna complaint.

5. Pattern & Practice I nvestigations
The Dispute Resolution Unit shall have the authority and the respongibility to investigete patterns

and practices of conduct by individuds or departments based on complaints or other information that
comes to the attention of the Dispute Resolution Unit. An employee s involvement in three or more
separae incidents, including incidents occurring prior to the Injunctive Effective Date, that result in non-
frivolous EEO complaints within any two-year period, regardless whether the employee was dleged to
be the principa wrongdoer in any complaint, shadl be grounds for initiating an investigation.

The BMWE shdl have the authority to file pattern and practice EEO complaints, which shal be
subject to dl deadlines gpplicable to the investigation and processing of individua complaints. The
BMWE dso shdl have the authority to lodge informd individua EEO complaints. Amtrak agreesto
designate a union liaison within the Dispute Resolution Unit to acoept such informd individuad EEO
complaints lodged by the BMWE, and to investigate such complaints, but such BMWE-lodged
individua complaints shal not be considered forma complaints subject to the above-outlined deadlines.
Amtrak shdl maintain a database for monitoring BMWE complaints and Amtrak’ s investigations
thereof.

Every three years the Dispute Resolution Unit shall conduct an audit of the Engineering
department within Amtrak NEC based on the history of EEO complaints from employeesin that
department, and other EEO-related information. The Dispute Resolution Unit shal have the discretion
to retain outside consultants to conduct such audits. If this discretion is not exercised, and the Dispute
Resolution Unit determines not to retain outside consultants to conduct the audit, the Vice Presdent,
Business Diversty, shdl consult with Class Counsd regarding audit methodology. The Dispute
Resolution Unit shall report the results of the audit to the manager responsible for the Engineering
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department. Further, pursuant to the power of the Vice-President, the Office of Business Diversity may
make recommendations and/or implement changes in the department on gpprova of Amtrak’s
President with respect to EEO and diversity issues.

6. Training
NEC Officids shdl be trained on EEO issues within one year after the Injunctive Effective
Date. Any EEO training that is conducted under the auspices of Amtrak’s new Dispute Resolution Unit
prior to the Injunctive Effective Date shal be counted towards the training that is required pursuant to
the provisons of this Part of the Decree. Such Officids shdl be given arefresher training course at
least once every 3 years. Subjectsfor the training course shall include applicable EEO laws, Amtrak’s
internal and externa EEO complaint procedures, and Decree obligations. Amtrak agrees to consult

with Class Counsd regarding the curriculum of the training program and the selection of the training

vendor.

V. INCORPORATION OF INJUNCTIVE PROVISIONSINTO CBA

A. Preamble

The Parties have been unable to agree to what extent any provisons of this Consent

Decree should be incorporated into the CBA and CA. In an effort to settle this case, after having
resolved al other issues, except the issue of what provisonsif any should be incorporated into the
CBA and CA, the Parties have agreed to defer thisissue until the third year of this Decree. The Parties
believe that agreement at that time may be eadier to reach after the Parties have had sufficient time to
determine the effectiveness of the terms agreed to herein. The procedure and standard for incluson of

Consent Decree terms, if any, into the CBA and CA shdl be as st forth below.
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B. ldentification of Positions

Thirty-three months following the Injunctive Effective Date, Plaintiffs shal provide to Amtrak
proposed provisions from the Consent Decree to be incorporated into the CBA and CA, and shall
identify any modifications to the CBA and CA necessary to accommodate those changes.

Within one month after receipt of Plaintiffs first proposa (34 months following the Injunctive
Effective Date), Amtrak shdl notify Class Counsd asto which provisons it agreesto incorporate as
proposed, which it agrees to incorporate with modifications, and to which it objectsin the entirety.
For those provisons to which it suggests modifications or objects, Amtrak shal provide a brief
explandion of its pogtion.

C. Negotiation

Within one week of Amtrak’s notification to class counsd as provided in Part B above, the
Parties and/or their counsel shal meet to discuss the ground rules for negotiation regarding the
disputed provisons and the possibility of mediation. For a period of 4 months following the
identification of positionsin part B above (through 38 months after the Injunctive Effective Date), the
Parties shdl attempt to negotiate an agreement over the disputed provisions. If they concur, they may
rely on the assistance of amediator.

If the Parties are able to reach agreement through negotiation, they shal enter into an

appropriate memorandum of understanding, obtain ratification of the provisons, if necessary, and notify

the Court that agreement has been reached.
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If the Parties are unable to reach agreement through negotiation, Plaintiffs shal memoridize their
find pogdtion on the issue of incorporation of Consent Decree provisons into the CBA and CA and
serve a copy of such document on Amtrak within 15 days after the conclusion of the negotiation period
(38 months and 15 days after the Injunctive Effective Date). Amtrak shdl memoridizeitsfind postion
on the issue and serve a copy of such document on Plaintiffswithin 10 days after receipt of Plaintiffs
memoridization (38 months and 25 days after the Injunctive Effective Date).

D. Judicial Deter mination on Incorporation

1. Standard for | ncorporation

The ultimate question to be decided by the Court if the Parties are unable to resolve the
incorporation issue will be whether the incorporation of certain provisons of the Consent Decreg, if
any, into the CBA and CA will further the purposes of the Consent Decree to improve equd
opportunities for class members. In deciding this ultimate question the Court shdl consder any
admissible evidence that the Parties present at the evidentiary hearing described below concerning the
cost to Amtrak to incorporate such provisons into the CBA and CA and to continue application of
such provisons after the term of the Consent Decree, the experience of Amtrak and the Plaintiffs and
Class Members in gpplying the provisons during the term of the Consent Decree and prior to the
Consent Decree, the results obtained by the provisions, the workability of the provisons, the interests
of dl Parties, and the public interest. In making its decison the Court shal consder for possble

inclusonin the CBA and CA only those provisons that were identified by ether party in their
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memoridizations of ther final positions as describe in Part C above.
2. Process
Within 30 days after the conclusion of the negotiation period described above (39
months after the Injunctive Effective Date), Plaintiffs shdl notify the Court of the failure to reach
complete agreement, identify the provisionsin dispute, and attach each party’ s memoridization of its
final position on incorporation.

Within 30 days thereafter (40 months after the Injunctive Effective Date), each party
shdl identify dl personswho it intends to call as witnesses a an evidentiary hearing, including any
experts, and provide the other sde with copies of any documentary information or evidence that the
party intendsto rely on at the evidentiary hearing. Without leave of Court for good cause shown,
neither party may cal as awitness any person not identified at thisinitia exchange, except for
witnesses who will testify solely as to actions that occurred or cogtsincurred after the initia exchange
(“supplementa witnesses”). Each party must notify the other promptly after it becomes aware of
supplemental witnesses. Neither party may use documentary evidence other that that so provided,
except for evidence concerning actions that occurred or costs incurred after such exchange of
information (“supplementa documents’). Each party shal provide such supplementa documentsto
the other party as they become available. Plaintiffs may request supplemental documents concerning
cods not later than 41 months after the Injunctive Effective Date, and Amtrak will produce such

documents as they become available.
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During the next 90 days (through 43 months after the Injunctive Effective Date)
each party may conduct not more than a4-hour deposition of each other's witnesses. Amtrak will pay
any employee witnesses for Plaintiffs for their timein the deposition and at the hearing.

Except as st forth above, the Federd Rules will govern dl discovery. Any discovery
dispute(s) shall be submitted to the Court for resolution if the Parties are unable, following a good faith
attempt at agreement, to resolve their difference. If the dispute results in Sgnificant delay of the
negotiation or discovery process, on motion by either party, the Court shal have the discretion to
enlarge the dlotted discovery period.

The evidentiary hearing shal occur as soon as possible after the conclusion of the discovery
period. Unless another time frameis agreed to by the Parties or set by the Court, each party will have
two daysto present its case-in-chief. The Court, at a pretria conference, will establish dl deadlines
for briefing and trid motions.

The Court shdl issue an order directing which provisons, if any, shal be incorporated into the
CBA and CA, and directing the Parties to execute a memorandum of understanding consistent with
the Court’s order. Once the memorandum of understanding is agreed to, the Court’ s order shall be
treated as the conclusive award under Part 159 of the Railway Labor Act; if the Parties cannot agree,
either party may seek relief from the Court. Provisons of the CBA and CA that are adopted pursuant
to this process shdl be subject to change pursuant to the provisions of the Railway Labor Act.

E. Attorney Fees and Expenses
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Amtrak shal pay the reasonable fees and expenses, including fees and codts of experts and
consultants retained in the process, of Class Counsd as aprevailing party as aresult of its work
pursuant to this Part V of the Consent Decree, subject to the following caps and pursuant to the
following procedures.

The payment to Class Counsdl shdl not exceed $100,000, unless the fees and expenses of
Amtrak’sinside and outside counsdl for work pursuant to this Part VV exceed $100,000. If the fees and
expenses of Amtrak’ sinside and outside counsel exceed $100,000, then the payment to Class Counsel
shall not exceed the fees and expenses of Amtrak’ sindgde and outside counsdl for work pursuant to this
Part V.

For purposes of these caps, Amtrak shal include al hours worked by lawyers and staff of
outside and insde counsd (insde counsd shdl be limited to Amtrak’slega department), except for
persons properly excluded as performing overhead functions. The fees of Amtrak’s outside counsdl
shal be based on their normd rates. If Amtrak does not have normd rates for lawyersin its legd
department, the Laffey matrix shall be used to determine those rates. If Amtrak does not have normal
rates for saff initslegd department, rates smilar to comparable staff working for its outside counsdl
will be used.

To enable each party to know how such fees and expenses are accruing, the Parties shall

exchange, by the 15" day of each month, the total amount of fees and expenses incurred during the
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previous month and to date for work pursuant to this Part V. The information exchanged shdl not
include detail concerning the purpose of the work performed or costs expended.

At the end of the process described herein Class Counsd shdl submit its bill for fees and
expenses to Amtrak for payment in the form of a petition for attorneys fees and expenses, which may
be filed in modified form with the Court in the event the Parties disagree as to the payment to be made
to Class Counsd for its fees and expenses. Amtrak retains the right to review the bills for
reasonableness, and to contest or dispute any fees or expensesit deems unreasonable using satutory
and case law gpplicable to employment discrimination cases exidting at the time of such billing asthe
appropriate controlling authority. 1f the Parties cannot resolve the amount of fees and costs to be paid
to Class Counsdl, the Court shal aso apply the statutory and case law gpplicable to employment
discrimination cases exigting at the time of such billing as the appropriate controlling authority.

The Parties shdl retain full and complete records, which shdl be promptly produced to the
opposing party a the conclusion of the process described herein, of dl billings, time and expenses
incurred in their work on this Part V' of the Consent Decree, including time by quarter hour increments
for dl attorneys and staff and a description of the particular tasks carried out by each by date over the
period covered by the billing a issue. Limited discovery on time and expense issues shdl be dlowed
to the extent necessary for the Court to make any determination required herein.

F. Extension of Term of the Consent Decree
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The process described in this Part V is designed to be completed during the term of the
Consent Decree. However, if for any reason it is not completed during that term, the Court shal retain
jurisdiction until the processis completed. If requested by ether party, the Court shdl determine the
extent, if any, to which the provisions of the Consent Decree in dioute will continue pending resolution
of the process.

VI. SETTLEMENT FUND

A. Creation and Administration of Fund

1. Creation and Purpose

For the purpose of satisfying and settling dl of the Eligible Clams of dl named Plaintiffs, Class
Members, and Class Counsdl, asthose are defined in Part 111 of the Decree, Amtrak shall deposit into
the Settlement Fund (the “Fund”): (1) the sum of Five Million Dallars ($5,000,000), on or before 30
daysfollowing the Find Approvd by the Court of this Decree; (2) the sum of Five Million Dollars
($5,000,000), plus six percent (6%) interest compounded monthly from the date of the first payment
until the date of deposit, on or before October 15, 2000; (3) the sum of Three Million Dollars
($3,000,000), plus sx percent interest compounded monthly from the date of the first payment until the
date of deposit, on or before September 1, 2002; and (4) the sum of Three Million Dollars
($3,000,000), plus six percent (6%o) interest compounded monthly from the date of the first payment
until the date of deposit, on or before October 15, 2002. The Fund shall be established as a qudified

Settlement Fund under Part 468B of the Internd Revenue Code and shall be administered by Michael
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Lieder and Lawrence Schaefer (“the Adminigtrators’) under the Court’ s supervision in accordance with
Adminigrative Order No. 1, a proposed form of which shal be submitted prior to the hearing on fina
approval of the Decree.

The four above deposits are the sole payments that Amtrak shall be required to make to settle
this case and the foregoing Claims, except with respect to: (1) published notice (Part Vi1 C); (2)
consulting fees requidite to implementation of the Decree including for the Neutrd Expert; (3) feesfor
mediators and/or arbitrators relating to Job Relief Process (Part VII A) and enforcement matters (Part
XI1); (4) feesrelated to the issue of incorporation provisions of the Consent Decree into the CBA (Part
V) and (5) employer taxes as provided in Adminigrative Order No. 1. Nothing in the foregoing
sentence, however, shal release Amtrak from expending the necessary resources to implement
internaly the injunctive measures mandated by Part IV of the Decree.  From the deposits and any
income earned thereon, Plaintiffs and Class Members may receive payments, and Class Counsd and all
other non-Class Member payees shall be paid al fees and reimbursed for expensesincurred, except as
st forth immediately above. Tax reserves and an appeal Fund shdl be created and set aside before
dlocating the Fund among digible Clamants or Payees, dl in accordance with Adminigtrative Order
No. 1, theterms of which shall be incorporated herein and made a part of this Decree.

The Portion of the Fund designated to pay the Claims of the Plaintiffs and Class Members shdl
congst of Ten Million Dallars ($10,000,000) and any income thereon and shall be known as the

“Clams Fund.” The Portion of the Fund designated to pay to and reimburse Class Counsd and dl
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other non-Class Member Payees their reasonable fees, expenses and costs, shall be known as the
“Monitoring Fund.” The Monitoring Fund shall consst of Six Million Dollars ($6,000,000) and any
income thereon. Such income as to both Portions shdl include both the interest payable by Amtrak as
provided above and the income earned by the Fund pending distribution from the Fund. Both Portions
shdl be governed by Adminigtrative Order No. 1. The Adminigtrators shal invest both Portions of the
Fund in interest-bearing United States Treasury securities, securities of agencies of the United States
backed by the full faith and credit of the United States, and/or Repurchase Agreements, pending
distribution from the Fund.

Except as provided in Part V concerning incorporation into the CBA, the Monitoring Fund shall
cover fees, cogts, and expenses, whether previoudy incurred in connection with thislitigation or to be
incurred a any timeincluding, but not limited to, those rdaing to: (1) the adminigration of the Clams
Resolution Process and the Claims Fund, including ditribution of the Claims Fund to Plaintiffs and
Class Members and related matters; (2) administration of the Monitoring Fund and distributions to
Payees, (3) Plantiffs half of dl past fees, costs and expenses of ADR Associates incurred during the
mediation of this dispute; (4) al attorneys fees, costs and expensesincurred or to be incurred by Class
Counsd for any purpose in connection with the case, including, but not limited to, those relating to (a)
findization of the Decree, (b) obtaining gpprova of the Decree by the Court and in any related apped
proceedings or defense of the Decree, (c) monitoring of implementation of the Decree, (d) resolution of

unresolved Decree issues, including Class Members Job Relief, by the Parties, the Court, an arbitrator
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or otherwise, and (e) enforcement of the Decree. Notwithstanding the above, attorneys fees, costs
and expenses incurred by any person objecting to, or making acollatera or direct atack on the Decree
or on the actions of the Adminigtrators of the Fund, shal be borne by that person and shdl not be
chargeable to either Amtrak or the Fund.

The Fund, including both of its subparts, shdl irrevocably vest in the Court, through its agents
the Adminidrators, as defined in Adminidtrative Order No. 1 on the Non-Injunctive Effective Date. If,
by whatever means, the Decree does not become afina judgment, the entire Fund and any interest

thereon shall revert to Amtrak.

2. Adminidrators= Administrative Responsbilities

In adminigtering the Fund, the Administrators shall be bound by the terms of the Court’s
Adminigtrative Order No. 1, asthat order may in the future be supplemented or amended by the Court
to administer and carry out the purposes of the Decree, provided that no such supplementation or
amendment shal dter the terms of the Decree, including Amtrak’ s payment obligations.

B. Claims Filing Proceduresfor Settlement of Claims of Plaintiffsand Class
Members

Following preliminary approva of the Decree, Class Counsel was obligated to mail aClam
Form to every known Class Member at hishher last known address, if available. Class Counsd dso

has been obligated to make Claim Forms available to other Class Members at their request.
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The signed Claim Forms submitted in accordance with the procedures set forth on the Claim
Form to the Adminigtrators by Class Members as defined in the Decree, Part [11.A & D, and, including
named Plaintiffs, and postmarked or hand delivered by June 23, 2000 shall be processed and reviewed
by the Adminigtrators. The Adminigtrators shal recommend monetary awards from the Fund to the
Court under sedl, with a copy to outside counsel for Amtrak. Underlying Claim Forms prepared by
Class Members may be provided to Amtrak only if so ordered by the Court, or by consent of Class
Counsd, to Amtrak’s outside counsd!.

In order to promote both fairness and efficiency, each Claim will be awarded points after
review and after such verification as the Administrators deem gppropriate of the information provided
on the Clam Form. Verification may include, among other things, checking the rlevant information on
computerized databases maintained by the Administrators and Claimants tax returns and on the
records of the BMWE. The details of the point system to be gpplied shall be provided to Amtrak, and
are subject to Court gpprova on recommendation by Class Counsd after Claims are received. The
point system shal be gpplied uniformly, will not be discretionary after gpprova and may be amended
only by Court Order. Thetotal points awarded to al Clamantswill be aggregated, and each
Claimant’s proportionate share of the total points will be determined. The Claimant shal then be
alocated a commensurate proportion of the Claims Fund. Subject to Court gpprova, a Claimant may
be required to obtain a minimum number of points to qualify for amonetary awvard. All monetary

awards shal be subject to the review and gpprova of the Court before disbursement. All Class
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Members receiving awards will be required to keep the amount of the awards confidential from
everyone except Class Counsd, or any attorney, tax or financid advisor representing them or members
of thar immediate family.

Points will be awvarded to Plaintiffs and Class Members who qualify as employees in Postions,
based on such factorsas. (1) length of employment with Amtrak; (2) strength of claim and amount of
damages from dleged denid of advancement opportunities; (3) strength of claim and amount of
damages from dleged compensation discrimination; (4) strength of claim and amount of damages from
disparate discipling; (5) strength of claim and amount of damages from dleged racia conduct or
language (hostile environment); and (6) contribution to the prosecution of the litigation. Pointswill be
awarded to Plaintiffs and Class Members who applied for Positions, based on such factorsas. (1) type
of job sought; (2) demongtrated suitability and/or qudification for the job sought; (3) strength of clam;
and, (4) contribution to prosecution of the litigation.

Awards shdl be made from the Claims Portion of each installment paid by Amtrak to the Fund.
The awards made to Plaintiffs and Class members from the first and second installment shal be deemed
26% compensatory, 52% backpay, and 22% pre-judgment interest. The awards made to Plaintiffs and
the Class Members from the third and fourth installment shall be deemed 22% compensatory, 43%
backpay, and 35% pre-judgment interest. No award paid to any Plaintiff or Class Member pursuant to
the Decree shdl be taken into account in determining the amount of or digibility for any pension,

retirement, or other benefits from Amtrak.
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However, any Class Member who released any of hisher Claims that would otherwise be
covered by this Decree, or obtained afind judicid determination of any of hisher Clams that would
otherwise be covered by this Decree, is not digible to receive an award from the Fund for those Claims
under these procedures.

VII. JOBRELIEF

Paintiffs and Class Members are entitled to assart claims for Job Relief under two
circumstances, defined below, and shal be awvarded such relief asthe Parties may agree. If the Parties
are unable to agree on resolution of such claims, however, the Plaintiffs or Class Members shdl resolve
their damsfor Job Relief in accordance with the procedures outlined in this Part. The Job Relief
Processisinterreated with the monetary awards procedure set forth in Part VI B of this Decree in that
participantsin the Job Relief Process may receive reduced monetary awards according to the
percentages outlined herein. A negetive arbitration ruling on a participant’s Job Relief Claim shadl not,
however, preclude or impact on that person’s right to accumulate points for monetary relief semming
from other types of clams or incidents under the Claims Resolution Processin Part VI B of this
Decree.

A. Assertion of Claims by Terminated Class M embersfor Job Relief

1. Limitations on Individual Participation

Class members whose dams involve demondtrable discrimination in terminations that occurred

on or after January 1, 1995 and prior to May 5, 2000, are eligible to participate in the Job Relief
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Process; except that class members who were terminated because of a positive drug test (as
distinguished from those who refused to submit to atest) or for actud physica violence (and not for an
aleged threat or uncorroborated accusation of violence), are ingligible to participate in the Job Relief
process. Claimants whose employment was terminated while on probation are eigible, dthough their
rights are governed by Paragraph 3 below.

2. Conaultation Period and Voidability of Settlement

Class Counsd shdl have forty-five (45) days following the deadline for filing Claim and Job
Rdief Election Forms (the  Claims Consultation Period”) to evaduate the Job Rdlief Claims and,
conggtent with their atorney-client obligations, counsel persons filing Job Relief Election Forms
concerning the digibility and strength of their Job Relief and monetary claims, and the desirability of
pursuing Job Relief.

Within 10 days after the Claims Consultation Period, Class Counsd shdl notify Amtrak of the
number of Class Members who have chosen to participate in the Job Relief Process. If more than 50
Class Members have dected to participate in the Job Relief Process for terminated employees
(exdusve of Test-taker Clamants), Amtrak may, within fifteen days of receiving such notice, withdraw
from this Decree and declare the Settlement null and void.

3. Reduction in Monetary Relief

Job Relief Claimants who participate in the process for terminated employees shal have

deducted from their monetary daim, if any, dl points dlocated to the claim for which Job Relief is
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sought, plusfifty percent (50%) of al points dlocated for other claims under the procedure set forth in
Adminigrative Order No. 1. Probationary employees who eect Job Relief will not be entitled to any
pointsfor dams of discrimination. No points, however, shdl be deducted from that Claimant’s
contribution points, if any, regardless whether the Claimant was probationary.

4  Procedures

a | dentification of Claimants and initial exchange of evidence

Within ten (10) days after the Consultation Period, Class Counsd shdl notify Amtrak of al
“terminated employees’ seeking Job Relief and the nature of their clams. Promptly theresfter, but in
any case no later than thirty (30) days following such natification, the Parties shdl exchange dl
documentation relating to the Claimant’ s termination not aready in the possession of the other Party.
Documents to be exchanged include, but are not limited to, Amtrak’ s personnd and disciplinary
records on the Claimant, as well as any officia Hearing and/or Arbitration transcript.

b. Negotiation
Following identification of the Job Relief Clamants, Class Counsd and counsd for Amtrak shal
consult to determine which Job Relief Claims are able to be resolved through negotiation. Amtrak and
Class Counsd shdl atempt negotiation of each such clam.
c. Mediation
If unsupervised negotiation of a Job Relief Claim does not succeed within sixty (60) days after

the expiration of the Claims Consultation Period, or is deemed unlikely to succeed by either Party at
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any time following thirty (30) days after the expiration of the Claims Consultation Period, the Claim shal
proceed to mediation. Amtrak shall pay all reasonable fees and costs of the mediator, which shdl be
ADR Associaes or, in the event of unavailability, a mutualy sdected subdtitute. Each sde shdl pay its
own fees and costs, with the fees and costs of Class Counsel paid from the Monitoring Fund.

d. Arbitration
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If one of the Parties determines after one or more mediation sessions, or if the mediator
concludes a any time, that the Job Relief Claim will not be resolved by mediation, the Job Relief Claim
shall proceed to arbitration. Amtrak shal pay al reasonable fees and costs of the arbitrator, which shdl
be aprincipa of ADR Associates who did not conduct any of the mediation sessons, or in the event of
unavailability, amutudly sdected subgtitute. Each side shdl pay its own fees and cogts, with the fees
and costs of Class Counsd paid from the Monitoring Fund.

1) Hearings

An arbitration hearing on each such claim shdl be set for an agreed date no later than one
hundred eighty (180) days after the expiration of the Claims Consultation Period. The location of the
hearing shdl be by agreement of counsdl. If no agreement is reached, the location shdl be determined
by the arbitrator, who shal consder the location of documents, witnesses, and other factors concerning
relaive convenience to the Parties. Each sde shall be entitled to present testimony and other evidence
and argument for a maximum of four (4) hours per side. The arbitrator may grant additiond time a his
or her discretion, particularly when a Party’ s time has been consumed inordinately by objections, lega
argument or uncooperétive adverse witnesses. Following the hearing, the arbitrator shall render a
written decison stating the result reached. Copies of the decison shdl be sent to the Parties.

2) Evidence
The Federd Rules of Evidence shdl control in determining admissibility of evidence a the

hearing, except as set forth below. Requirements for establishing foundation and authenticity of
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documentary evidence, and hearsay objections to documentary evidence (except not double hearsay
objections), are waived, athough such issues may be consdered by the arbitrator in determining the
weight of the evidence. Written and notarized statements from persons who are not currently Amtrak
employees, and prior deposition testimony from persons who are not currently Amtrak employees, may
be admitted into evidence for any purpose at the discretion of the arbitrator and giving weight to the fact
that theindividua is not available for cross-examination. Ord testimony shdl be under ocath. The
arbitrator may request either Party to submit additiona written or documentary information that the
arbitrator considers necessary to reach a correct result. Although not anticipated to be the norm, the
arbitrator may request written briefs or memoranda prior to the hearing, following the hearing, and/or
with respect to any issues raised during the hearing.

There shdl be no depositions taken in connection with these arbitration proceedings. However,
no later than thirty (30) days before the hearing, if either Party believes that the discovery of
information, in addition to the initid exchange, is necessary, the Parties may by letter request from each
other the production of specific, clearly defined rdevant documents or information. Responsive
documents or information shal be supplied within fifteen (15) days of receiving the request. At least ten
(10) days prior to the hearing, counsd shal exchange the documents that they plan to use as exhibits at
the hearing. No document may be used in any fashion in the arbitration if it has not been supplied to the
other Party. No witness may be caled at the hearing unless his’her name has been supplied to the other

Party at least five (5) working days prior to the hearing. If awitnessis currently an Amtrak employee,
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Amtrak shal make him or her available to testify at the hearing a no cost to the Job Relief Clamant. In
the event the Parties are unable to resolve any disputes about the production of documents or
information, they shdl jointly confer with the arbitrator by telephone or in person to seek aresolution.

In resolving any such disputes, the arbitrator’ s determination shal be guided by the principle of
providing both Parties with afair opportunity to present their respective positions and to respond to the
other’ s presentation.

3) Sandardsfor decisons

The Job Relief Clamant shdl prevail at the hearing and be entitled to Job Rdlief if he or she
edablishes ether: (1) that white (or non-black) employeesin BMWE positions were trested more
favorably than the terminated Claimant for smilar rules violations that the non-black employee
committed any time after January 1, 1995 and before May 5, 2000; or (2) direct evidence of racism by

asupervisor or manager involved in the decison-making chain for the Claimant’ s termination.

4)  Definition of Job Relief

For purposes of the arbitration hearing, “ Job Relief” means reinstatement with retroactive
seniority on dl rogters. Prior to the arbitration, however, the Parties may negotiate whatever relief they

deem appropriate.
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B. Assertion of Claims by “ Test-takers’ for Job Relief

1. Limitations on Individual Participation

In order to participate in this Job Relief Process, a Claimant must demongtrate that between
January 1, 1995 and May 5, 2000: 1) the Claimant sought quadlification testing; 2) the Claimant was
denied the opportunity to take such quadifications test; 3) the Claimant needed the qudification
certification to qudify for ajob opening; 4) the job opening was given to awhite employee qudified
after the date on which the Clamant sought qudification; and 5) the Claimant ultimately was granted the
opportunity to quaify and passed the qudification test.

2. Conaultation Period

The same consultation period described in Part A(2) above shdl apply; however, there shdl be
no cap on the number of qudified clamants entitled to participate in the Job Relief Process for “test-
takers’ set forth under this Part B.

3. Reduction of Monetary Relief

Tedt-taker Clamants shal have deducted from their monetary claim, if any, al points dlocated
to the Claim for which Job Rdlief is sought, plus twenty-five (25) percent of al points alocated for
other claims under the procedure set forth in Adminigtrative Order No. 1. No points, however, shal be
deducted from that Claimant’ s contribution points, if any.
4. Procedures

The BMWE shdl convene apand, which shal consult with Class Counsd, to review dl Job
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Rdief Claims submitted under this provision to determine if “tet-taker” claimants satisfy the criteria set
forthin Part B(1) above. All Clamants who are able to satisfy the above criteria shdl be entitled to Job
Rdief. Amtrak shdl defer to the BMWE' s decision regarding the grant or denid of Job Relief Clams
for “test-takers’.

5. Definition of Job Relief

“Job Relief” asthetermis used in this part means retroactive seniority on the gppropriate
seniority roder.

Vill. NOTICE

Prior to fina approva of this Decree, and pursuant to Court Order, Class Counsdl has
provided mailed and published notice of the Settlement, the fairness hearing, and other matters. The
costs of Published Notice shal be borne by Amtrak. The cost of postage for an distribution of Mailed
Notice and the Forms shdl be borne by the Settlement Fund, though Amtrak shdl bear al costsrelating
to preparation of addresslists.

IX. RECORDKEEPING AND REPORTS

A. PERIODIC REPORTS

Amtrak shal provide semiannua reports, unless another period is specified below, to Class
Counsdl on each of the following subjects (to the extent they occurred during the period in question.)
The semiannua reports shal cover a six-month period (January 1 — June 30 and July 1 — December

31). Reports shall be provided within one month of the close of the period covered. The subjectsto
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be covered are as follows:

1.

Counts of the number of employeesin Pogtionsfor the NEC asawhole, for Amtrak’s
operations under contract to the MBTA, and for each divison (eg., Track, Bridges &
Buildings, Election Traction) within the Engineering Department, with subcounts for
African Americans,

Counts of the number of new hiresinto Postions for the NEC as awhole, for Amtrak’s
operations under contract to the MBTA, and for each division, with subcounts for
African Americans,

The results of atigtica anayses of interviews and placements required under Part
IV.B1& 3;

The results of Satistica analyses of qualifications test access and results required under
Part IV.C.4;

The results of atistica anayses of training access and provision required under Part
IV.CJ5;

The results of Satistical andyses of disciplinary trestment required under Part IV.D.7;
Compuiterized or written records of race discrimination complaints by African
Americans in Pogtions to the EEO Resolution Unit, as provided in Part IV.E, including
but not limited to, to the extent maintained in a database, the date of the complaint, the
person alegedly engaging in the discriminatory activity, the EEO manager to whom the
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complaint was referred, whether the complaint was resolved through the early
resolution process, the date of such early resolution, any recommendations for sanctions
or discipline as aresult, and the date of such recommendations and report;

8. Compuiterized or written records of al investigations of patterns or practices of racialy
discriminatory conduct againgt African Americansin Pogtions by individud Officids,
including, to the extent maintained in a database, the date any such investigation was
launched, the name of the person investigated, the person performing the investigation,
whether the investigation resulted in any recommendations for sanctions or discipline,
and the date of such recommendation;

0. Computerized or written records relaing to the tri-annua analyses of the Engineering
Department and its respective Divisons (eg., Bridges & Buildings, Electric Traction)
required under Part IV.E.5; and

10.  Alog of dl training courses given to EEO Resolution Unit investigators or Officias that
have as a subject EEO issues, including al persons in attendance, as provided in Part
VI.E.6.

K. COPIESOF CERTAIN ITEMSTO BE PROVIDED BY AMTRAK AND
NEUTRAL EXPERT

Amtrak will provide Class Counsel with copies of the following items required by or related to
the Consent Decreg, at least two weeks prior to their implementation unless otherwise indicated. In

the event Amtrak consults with the Neutrd Expert in formulating such document, andysis or
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methodology, pursuant to the provisions of this Decree, Amtrak or the Neutral Expert shall provide
copies of the following itemsto Class Counsdl as soon as devel oped (contemporaneous with provison
by the Neutral Expert to Amtrak), and in no circumstance later than two weeks prior to their
implementation. The provision of such items prior to their implementation does not give Class Counsd
any power to do more than make recommendations to Amtrak, unless otherwise provided esewherein
this Decree:

1. A description of the data to be entered and methodology to be used to determine whether
there are Statigticaly Significant disparitiesin interviews, hiring and placements pursuant
to Part 1V.B.1&3;

2. A description of the data to be entered and methodology to be used to determine whether
there are Satigticaly Significant disparitiesin test access and results required under Part
IV.C4,

3. A description of the data to be entered and methodology to be used to determine if there
are Satidicdly Sgnificant disparitiesin training access and provision as required under
Part IV.C.5;

4. A description of the datato be entered and methodology to be used to determine if there
are Satidicdly Significant disparities in disciplinary trestment required under Part
IV.D.7,

5. The gpplication form to be developed for externa applicants pursuant to Part 1V.B. 1;
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6. The standardized interview, screening and selection procedures to be developed pursuant
to Part 1VV.B.1 and any revisions to such procedures,

7. The gandardized qudifications for each classfication and any variations anong Postions
within each classification to be prepared pursuant to Part 1V.C.1;

8. Thejob description and qudifications for the equipment instructors, under the conditions set
forthin Pat IV.C.2;

9. The standardized formsfor practica tests and written tests under the conditions set forth in
Part 1V.C.2.b-d;

10. Records of and relating to validation of any written tests used by Amtrak under the
conditions set forth in Part 1V.C.2;

11. The gandardized form for evauating the performance of the EEO Office and individud
EEO Investigators pursuant to Part 1V.E.3-5;

12. Thejob specifications and requirements for the hearing officer position, and resumes and
gpplications of dl candidates for the position under the conditions set forth in Part
IV.D.4,

13. Any recommendations of the VP Business Diversity with respect to EEO and diversity
issues that have been approved by the President of Amtrak as provided in Part IV.D.
or E, within seven days of such gpprovd; and

14. Theforms, and related records, on which complainants can indicate their level of
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satisfaction with the performance of the EEO Office and individua investigators
pursuant to Part IV .E.

C. ACCESSTO RECORDS

Amtrak will provide Class Counsd access for sufficient time to ingpect the following records on
twenty days written notice to Amtrak’ s counsel; provided, however, that Amtrak may require Class
Counsel to specify the particular Pogitions or persons for which Class Counsdl seeksinformation if the
documents responsive to any request are sufficiently voluminous to make the provison of access unduly
burdensome:

1. Completed applications for Positions as provided for in Part 1V.B;

2. Completed interview assessment forms of candidates, as provided in Part IV.B;

3. Position postings, as provided for in Part 1V.C.1,

4, Records relating to any complaint appeding a Postion posting under the conditions set

forthinPat IV.C.1;
5. Thelig of qudified examiners enumerating the tests each is qudified to give, their phone
numbers and addresses pursuant to Part IV.C.2;

6. Printouts of requests for qudifications testing, or retesting pursuant to Part 1V.C.2;

7. Records concerning any employee who has been denied aretest owing to hisfailure of

three or more tests in the past two years, under the conditions set forth in Part 1V.C.2;

8. Records concerning retests that result in the displacement of ablack employee by a
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10.

11.

12.

13.

14.

15.

16.

17.

retested white employee under the conditions set forthin Part 1V.C.2;

Printouts of training requests and training provided, as provided in Part IV.C.5;
Records relating to invocation of the exception for postponement of training
opportunities under Part IV.C.5;

Records relaing to any One-for-One Training or Cross-Training opportunities under
the conditions st forth in Part 1V.C.5;

EEO Resolution Records for any complaint under Part 1V.D. or E;

Access to data from which Class Counsel could conduct an andlysis of the rates at
which each qudified examiner certified African American and non-African American
employees taking practicd tests under Part IV.C.2.c;

Completed forms showing how any employee performed on a practica test pursuant to
Part IV.C;

Completed written tests taken by any employee for a Position pursuant to Part 1V.C,
provided that Class Counsd may first be required to sgn adocument agreeing to keep
the questions and correct answers confidentia; and

The materids used in dl training courses given to EEO Resolution Unit investigators or
Officias that have as a subject EEO issues, and provided in Part IV.E.

Any and dl other records maintained by Amtrak necessary or appropriate to evaluate

its compliance with the terms of this Decree, provided however, if Amtrak gives written
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notice of objection to the request to Class Counsdl, Class Counsel may obtain such
records only through the enforcement provisions set forth in Part XI of this Decree.

C. REPORTSTO THE COURT

Class Counsd shdl file awritten report with the Court every six months concerning the
implementation of the provisons of the Decree, and shdl serve a copy of such report on counsd for
Amtrak. If requested by the Court, Class Counsdl and Amtrak’s Counsdl shal appear before the
Court to provide any additiona information requested by the Court.

X. MONITORING

A. Monitor Roles

Amtrak-sinterna monitor shal be the VP Business Diversity. The VP Business Diversity may
delegate monitoring tasks to the Director, Diversity Monitoring (or an outside consultant as described in

Part IV(E)(1) of the Decree) and the Senior Director, Dispute Resolution.

B. Periodic M eetings

Class Counsd and the VP Business Diversity will meet every 90 days during the period of this
Decree to discuss and resolve any outstanding issues with respect to implementation of and compliance
with this Decree. Any issues that may arise during the term of the Decree with respect to individud
Class Members shdl be handled according to the applicable procedures and processes included in the

injunctive provisons of this Decree; however nothing in the foregoing shal prohibit Class Counsd and
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the VP Busness Divergty from resolving such mattersinformdly if they are willing and so able. One
Class Representative who is an employee is entitled to attend each meeting, but may be recused for
employee-specific discussons. Any information obtained by Class Counsd or the participating Class
Representative during these meetings shdl be treated as confidentiad and shall not be used for any
purpose except for enforcement of this Decree. Amtrak shall not be required to pay transportation or
lodging expenses for the Class Representative though it may dect to do so.

Xl. ENFORCEMENT

A. Negotiation and M ediation

Prior to ingtituting any proceedings to enforce the provisons of this Decree, with the exception
of proceedings relating to Parts 1IV(A)(2), IV(A)(4) and IV(E) above, Class Counsd shadl provide
written notice to the VP Business Diversity, with a copy to Amtrak:=s counsd, that specificaly setsforth
the ways in which Class Counsdl believesthat Amtrak isin violation of the Decree and the evidence in
support thereof. 1f such noticeis provided at least 10-30 days prior to a meeting scheduled pursuant to
Part X1(B) above, theissuesthat are set forth in the notice shall be placed on the agenda for discussion
during that meeting. If notice is provided more than 30 days prior, then the Parties shal hold a meeting
within 20 days. If such notice is provided within 10 days prior to a meeting scheduled pursuant to Part
XI(B) above, then at Amtrak:s election, the issues that are set forth in the notice may be placed on the
agendafor discussion at the regularly scheduled meeting or a a meeting to be held within 20 days of

such notice.

0
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The Parties will in good faith attempt to resolve dl enforcement issues through discusson and
negotiations. If the Parties are unable to resolve an issue raised in awritten notice through discussion
and negotiations, then Amtrak will provide aforma written response to Class Counsd within 15 days
of the periodic meeting a which the issue will be discussed. The Parties will submit any unresolved
enforcement issues to mediation within 30 days of the date that a discussion is held on the issue.
Mediation will be discontinued if the issue is not resolved within 30 days of submisson of theissueto
mediation.

B. Procedures for Enfor cement Proceedings

Enforcement proceedings, if any, shal be brought on written motion to the Court. If such
proceedings are brought, Amtrak shall have 20 working daysto file its response, unless such period is
shortened by Court order.

XIl. CONFIDENTIALITY AND RETURN OF DOCUMENTS

Class Counsd acknowledge that during the course of this litigation they have received, and may
heregfter receive under this Decree in connection with the monitoring, confidentid information regarding
Amtrak and its personnd, including without limitation, personnd files, internd memoranda, personnel
plans, programs, policies and procedures, computerized data and other information. Amtrak=s counsel
acknowledges that they have received confidentia information regarding the Named Plaintiffs. The
Parties, their retained experts, their consultants and their attorneys shal continue to be bound by the

terms of the Stipulated Protective Order filed December 28, 1998, throughout the term of this Decree

91

1-WA/1265835.3



and thereafter. Plaintiffs, Class Counsdl, and their experts and consultants and others retained by them
hereby agree not to disclose any confidentia information that may be received from Amtrak during the
term of the Decree. Class Counsd shdl be responsible for advising their experts, outside consultants,
and any other individud acting for or on behdf of Class Counsd, of the confidentidity provisons of this
Decree and shdl require that each such individuad sign a confidentidity agreement in aform smilar to
the form that was used in connection with the Mediation in this case.

Each party shdl, within sixty (60) days after the Injunctive Effective Date of this Decree, make
available to the other Party all documents (and copies of documents) that were produced by the other
Party in the course of the litigation, including dl copies thereof that have been provided to or arein the
possession of the Party-s expert(s) or consultant(s). However, Class Counsel may retain in their
possession their merged copy of Amtrak=s HRIS/EIS computer disks for purposes of clams
adminigration, Job Relief actions and dlocation of the Settlement Fund. Class Counsd may dso retain
such documents as they reasonably deem gppropriate for use in connection with the individud Plaintiffs
Job Relief actions. Plaintiffs shdl provide an inventory of documents retained to Amtrak:=s counsd.
The HRIS/EIS disks and documents that may be retained under this Part shal be made available for
return to Amtrak no later than thirty (30) days after the conclusion of the Job Rdlief and claims-
adminigration procedures st forth herein.

XI1l. PUBLICITY

In addition to the promises of confidentidity expresdy set forth in Part XI1, the Parties agree
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that they shall negotiate and issue Joint Press Rel eases consistent with the Press Release in connection
with the Agreement in Principle, which shal be made available to the news media following the Court:s
preliminary and find gpprova of this Decree, subject to any necessary revision agreed on after find
approvd to reflect find gpprova dates, proceedings, and provisons. No counsel shall make any
written or oral statements a any time that are inaccurate and/or inconsistent with the Joint Press
Release (and any revison thereto on fina approval) and with the joint press release that was made
available to the news mediain connection with the Parties February 22, 2000 Agreement in Principle.
Class Counsd shdl not advise or in any manner promote a Plaintiff or Class Member to make an
inconsstent statement, and Amtrak's counsel shal not advise or in any manner promote any
representative of Amtrak to make an inconsistent statement.

XIV. SEVERABILITY

Except as set forth below, if any term or provision of this Decree, or the gpplication thereof to
any person or circumstances, is held to any extent to be invalid or unenforcesble, the remainder of this
Decree, or the gpplication of such term or provision to persons or circumstances other than those asto
which it isheld to be invalid or unenforceable, shal not be affected thereby, and each term and
provision of this Decree shdl be vaid and enforceable to the fullest extent permitted by law.
Notwithgtanding the above, if dl of the injunctive provisonsin Part 1V, dl of the provisonsin Part V
concerning incorporation of Decree provisons into the CBA, the entire monetary Claims Process, or

the entire Job Rdlief Processis hdld to beinvaid or unenforceable, the entire Decree shdl be null and
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void.

XV. GOVERNING LAW/ENTIRE AGREEMENT

The Parties agree that the vaidity, construction and enforcement of this Decree shall be
governed by federa law. To the extent thet it is determined that the vaidity, congtruction or
enforcement of this Decree or any release executed pursuant to its termsis governed by state law, the
law of the Didrict of Columbiashdl apply.

This Decree, including the Exhibits hereto, contains the entire agreement and understanding of
the Parties with respect to the settlement of thislitigation. This Decree does not impose any obligations
on the Parties beyond the terms and conditions stated herein. Accordingly, this Decree shdl not
prevent or preclude Amtrak from revising its employment practices and policies or taking other
personnel actions during the term of the Decree that do not violate specific requirements of the Decree.

Except as specificaly provided for in this Decree, this Decree may not be amended or modified
except with the express written consent of the Parties and the approval of the Court.

All Partiesto this Decree acknowledge that this Decree is fina and binding in al respects.

AGREED AND CONSENTED TO BY:

FOR THE PLAINTIFEFSAND MEMBERS FOR THE DEFENDANT
OF THE SETTLEMENT CLASSES

Michadl D. Lieder (DC Bar #444273) Thomas E. Reinert, Jr. (DC Bar #336867)

A

1-WA/1265835.3



Maia Caplan (DC Bar #422798) Grace E. Speights (DC Bar #392091)

Sprenger & Lang DC, PLLC Morgan, Lewis & BockiusLLP
1614 Twentieth Street, N.W. 1800 M Street, N.W.
Washington, D.C. 20009 Washington, D.C. 20036
(202) 265-8010 (202) 467-7084
Avis E. Buchanan (DC Bar #365208) William Herrmann (NY Bar #2259893)
Washington Lawyers Committee for Acting Deputy Genera Counsd

Civil Rights and Urben Affars Nationa Railroad Passenger Corporation
11 Dupont Circle, N.W., Suite 400 60 Massachusetts Avenue, N.E.
Washington, D.C. 20036 Washington, D.C. 20002
(202) 319-1000 (202) 906-3971

Andrew A. Rainer

Shapiro, Haber & Urmy LLP
75 State Street

Boston, MA 02109

(617) 439-3939

Date March 31, 2000

SO ORDERED, this day of , 2000:

The Honorable Emmet G. Sullivan
United States Didrict Court Judge
EXHIBIT A

Named Plaintiffs

James Thornton
Hakim N. Abdullah
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Sheila Buchanan
Henry Crawford
Alexander Fitzgerdd
James Hetcher

Otis Hargrove

James Jackson

Dennis Morgan

Jeffrey Plummer
Cornell Thomas
Thomas Reed Johnson
Michael D. Sdlby
Pennsylvania Federation of the Brotherhood of Maintenance of Way Employees
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EXHIBIT B (NAMED PLAINTIFF)

RELEASE OF CLAIMS

This Release of Claimsis made and entered into this day of , , by and
between [Releasor] and the National Railroad Passenger Corporation (“ Amtrak™).
Pursuant to the Final Order and Judgment entered by the United States Digtrict Court for the

Digtrict of Columbiaon 2000 in Thornton, et al. v. National Railroad Passenger

Corporation, No. 1:98CV00890 (EGS) (Civil Action), approving the Consent Decree between the Parties

dated and dismissing the Civil Action in its entirety on the merits, with prejudice,

|, [Plaintiff’s Name], a Named Plaintiff in the Civil Action, together with eech and dl of my
representatives, hers, successors, and assigns, hereby fully, findly, unconditionaly and irrevocably waive,
release, remise, discharge and covenant not to sue Amtrak or any or al of its past or present predecessors,
successors, parents, affiliates, subsidiaries and assigns, and their respective past or present directors, officers,
employees, agents, attorneys and representatives, and anyone acting in concert with any of them (Amtrak
Releasees), from or on any and al direct, indirect, representative, individua and/or class claims, dlegations,
actions, rights, obligations, liabilities and causes of action of whatsoever kind or nature, arising up to and
including May 5, 2000, which arise out of or relate to my application for aBMWE agreement covered
position (as defined in the Consent Decree), or my employment, compensation and benefits from aBMWE

agreement covered position at Amtrak, whether presently known or unknown, actud or potentia, existing or
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contingent, suspected or unsuspected, apparent or concedled, not specifically excepted herein (*Clams’),

including but not limited to,

1-WA/1258013.3

0] any and al direct, representative, individua and/or class clams, alegations, actions, rights,
obligations, liahilities and causes of action made by or on behdf of the Named Plaintiffs individualy or
on behdf of the Class as defined in the Consent Decree, or arising from or relating to matters or
dlegations which are the subject matter of this action, or that could have been made by or on behaf of
the Named Plaintiffs individualy or on behdf of the Class herein, whether known or unknown, actud
or potentid;

(i) any and al direct, representative, individua and class clams, dlegations and causes of
action, actud or potentia, known or unknown, of race discrimination or retaliation that any of the
Named Plaintiffs or Class Members made or brought or could have made or brought relating to their
gpplication for or employment in a BMWE agreement covered position a any time between January
1, 1995 and May 5, 2000, through or in any court proceeding or in any arbitration or other dispute
resolution mechaniam or through any complaints or charges filed with the Equal Employment
Opportunity Commission (“EEOC”) or any other federd, sate, or loca governmenta body or
authority, under any federd, sate, or loca statutory or common law, including, but not limited to,
clams of race discrimination in hiring, placement, compensation, promation, training, transfers, job
assgnment, job conditions, delegation of responsibility or authority, performance evauations, resource

alocation, benefits, or any other terms or conditions of employment, clams of retaiation, and clams



for damages, back pay or other monetary relief or benefits, or for injunctive, declaratory, equitable,
compensatory, punitive or any other relief for any such dleged unlawful discrimination or retdiation;
and
(i) any and dl direct, representative, individua and class clams, dlegations and
causes of action for atorneys fees and cogs that the Named Plaintiffs or the Class have
made or could have made, as of May 5, 2000.

The following paragraph is added for claimants who reside or work in California or any

other jurisdiction with a law or principle of common law which is similar, comparable or equivalent to

Part 1542 of the California Civil Code:

1-WA/1258013.3

It is understood and agreed that the claims, dlegations, actions, rights, obligations, ligbilities
and causes of action herein released include not only those presently known to me, but also

include dl unknown or unanticipated clams, dlegations, actions, rights, obligations, ligbilities

and causes of action of any and every kind, nature, and character whatsoever, which would
otherwise come within the scope of the released claims as described above. Thus, itisaso
understood and agreed that if any facts relating to any such claims, alegations, actions, rights,
obligations, liabilities and causes of action isfound heregfter to be other than or different from
the facts now believed by meto betrue, | expresdy accept and assume the risks of such
different facts and expresdy waive and release any and dl provisions, rights and benefits

conferred by Part 1542 of the Cdifornia Civil Code, which reads.



Part 1542: Certain Claims Not Affected by Generad Release. A genera release does not
extend to claims which the creditor does not know or suspect to exist in hisfavor at thetime
of executing the rlease, which if known by him must have materidly affected his settlement
with the debtor;

or by any other law of any dtate or territory of the United States, or by any principle of

common law, which issmilar, comparable or equivaent to Part 1542 of the Cdifornia Civil

Code. | may heresfter discover facts other than or different from those which | know or

believe to be true with respect to the claims which are the subject matter of the Consent

Decree, the Complaint in the Civil Action, and/or this Release, but | fully, findly and

irrevocably sdttle, waive and release, upon my signing this Release, which signing shall take

place during the 7 day period following the Effective Date, any known or unknown, suspected

or unsuspected, contingent or non-contingent claim which is the subject matter of the Consent

Decree, the Complaint in the Civil Action, and/or this Release, without regard to the

subsequent discovery or existence of such different or additional facts.

In sSgning this Release, | agree and acknowledge that a monetary payment is provided to me
asfull consderation pursuant to the terms of the Consent Decree and the Claims Resol ution Process provided
for therein.

| acknowledge that | have been represented by lega counsdl in the negotiation and

preparation of the Consent Decree and dl exhibits thereto (including this Release), that | understand the

1-WA/1258013.3



Consent Decree and dl exhibits thereto (including this Release) and am fully aware of their content and legd
effect, and that | have entered into the Consent Decree, and am executing this Release, fredly, without
coercion, based on advice of my legal counsd and my own judgment and not in reliance upon any
representations or promises made by Amtrak, other than those expresdy set forth in the Consent Decree.

This Release shdl become effective on the Non-Injunctive Effective Date of the Consent Decree, as
defined in Part I11. of the Consent Decree, or seven days after the Signing of this Release, whichever islater.
This Release shdl incorporate the terms and conditions of said Decree.

By signing this Rdease, | acknowledge and affirm (1) that | am competent, (2) that | have
been afforded atime period of at least 21 days to review this Release with legal counsd of my choice and
have done o, (3) thet if | take fewer than 21 days to consider and execute this Release, | do so voluntarily,
with the understanding that | will be accelerating its effective date, and (4) that | have read and understand
and accept the nature, terms, scope and effect of this Release.

By my sgnature below, | represent that | understand that | am permitted to revoke this
Release a any time during the period of seven days after | Sgn the Release. This Release will not be effective
or enforceable and no payments will be made under the Consent Decree until the seven-day revocation
period has expired without my having exercised my right of revocation.

By sgning this Release, | acknowledge and affirm that | have carefully read and understand

this entire document, that | have been advised to consult with an atorney prior to Sgning this Release, that no
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promises or inducements have been made to me except as set forth in this Release, and that | have signed this
release fredy and voluntarily, intending to be legally bound by itsterms.

RELEASOR

Sgnaure of Named Plantiff
Sworn to before methis day of
, 2000.

Notary Public
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EXHIBIT B (CLASSMEMBER)

RELEASE OF CLAIMS

This Release of Claimsis made and entered into this day of , , by and
between [Releasor] and the National Railroad Passenger Corporation (“ Amtrak™).
Pursuant to the Final Order and Judgment entered by the United States Digtrict Court for the

Digtrict of Columbiaon 2000 in Thornton, et al. v. National Railroad Passenger

Corporation, No. 1:98CVv00890 (“ Civil Action™), approving the Consent Decree between the Parties dated

and dismissing the Civil Action in its entirety on the merits, with preudice,

|, [Class Member’s Name], a Class Member in the Civil Action, together with each and al of
my representatives, heirs, successors, and assigns, hereby fully, findly, unconditiondly and irrevocably waive,
release, remise, discharge and covenant not to sue Amtrak or any or al of its past or present predecessors,
successors, parents, affiliates, subsidiaries and assigns, and their respective past or present directors, officers,
employees, agents, attorneys and representatives, and anyone acting in concert with any of them (“ Amtrak
Reeasees’), from or on any and dl direct, indirect, representative, individua and/or class claims, dlegations,
actions, rights, obligations, liabilities and causes of action of whatsoever kind or nature, arising up to and
including May 5, 2000, which arise out of or relate to my application for aBMWE agreement covered
position (as defined in the Consent Decree), or my employment, compensation and benefitsin a BMWE
agreement covered position a Amtrak or the termination of my employment, compensation and benefits from

aBMWE agreement covered position at Amtrak, whether presently known or unknown, actua or potentid,
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exigting or contingent, suspected or unsuspected, apparent or concedled, not specifically excepted herein

(*Clams’), induding but not limited to,
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0] any and al direct, representative, individua and/or class clams, alegations, actions, rights,
obligations, liahilities and causes of action made by or on behdf of the Named Plaintiffs individualy or
on behdf of the Classes as defined in the Consent Decree, or arising from or relaing to matters or
dlegations which are the subject matter of this action, or that could have been made by or on behaf of
Named Fantiffsindividualy or on behdf of the Class herein, whether known or unknown, actua or
potentid;

(i) any and al direct, representative, individua and class clams, dlegations and causes of
action, actud or potentia, known or unknown, of race discrimination or retaliation that any of the
Named Plaintiffs or Class Members made or brought or could have made or brought relating to their
gpplication for employment in a BMWE agreement covered position as of May 5, 2000, through or in
any court proceeding or in any arbitration or other dispute resolution mechanism or through any
complaints or charges filed with the Equal Employment Opportunity Commission (“EEOC”) or any
other federd, state, or local governmenta body or authority, under any federa, Sate, or loca
datutory or common law, including, but not limited to, dlaims of race discrimination in hiring,
placement, compensation, promotion, training, transfers, job assignment, job conditions, delegation of
responsibility or authority, performance eva uations, resource alocation, benefits, or any other terms

or conditions of employment, claims of retdiation, and claims for damages, back pay or other



monetary relief or benefits, or for injunctive, declaratory, equitable, compensatory, punitive or any
other relief for any such aleged unlawful discrimination or retdiation; and

(i) any and al direct, representative, individua and class clams, alegations and causes of
action for attorneys fees and cogts that the Named Plaintiffs or the Class have made or could have
made, as of May 5, 2000.

The following paragraph is added for claimants who reside or work in California or any
other jurisdiction with a law or principle of common law which is similar, comparable or equivalent to
Part 1542 of the California Civil Code:

It is understood and agreed that the claims, dlegations, actions, rights, obligations, ligbilities
and causes of action herein released include not only those presently known to me, but also

include dl unknown or unanticipated claims, dlegations, actions, rights, obligations, ligbilities

and causes of action of any and every kind, nature, and character whatsoever, which would
otherwise come within the scope of the released claims as described above. Thus, itisaso
understood and agreed that if any facts relating to any such claims, alegations, actions, rights,
obligations, liabilities and causes of action isfound heregfter to be other than or different from
the facts now believed by meto betrue, | expresdy accept and assume the risks of such
different facts and expresdy waive and release any and dl provisions, rights and benefits

conferred by Part 1542 of the Cdifornia Civil Code, which reads.
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Part 1542: Certain Claims Not Affected by Generad Release. A genera release does not
extend to claims which the creditor does not know or suspect to exist in hisfavor at thetime
of executing the rlease, which if known by him must have materidly affected his settlement
with the debtor;

or by any other law of any dtate or territory of the United States, or by any principle of

common law, which issmilar, comparable or equivaent to Part 1542 of the Cdifornia Civil

Code. | may heresfter discover facts other than or different from those which | know or

believe to be true with respect to the claims which are the subject matter of the Consent

Decree, the Complaint in the Civil Action, and/or this Release, but | fully, findly and

irrevocably sdttle, waive and release, upon my signing this Release, which signing shall take

place during the 7 day period following the Effective Date, any known or unknown, suspected

or unsuspected, contingent or non-contingent claim which is the subject matter of the Consent

Decree, the Complaint in the Civil Action, and/or this Release, without regard to the

subsequent discovery or existence of such different or additional facts.

In Sgning this Release, | agree and acknowledge that a monetary payment and/or specific job
relief are provided to me as full consideration pursuant to the terms of the Consent Decree and the Claims
Resolution Process provided for therein.

| acknowledge that | have been represented by lega counsdl in the negotiation and

preparation of the Consent Decree and dl exhibits thereto (including this Release), that | understand the
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Consent Decree and dl exhibits thereto (including this Release) and am fully aware of their content and legd
effect, and that | have entered into the Consent Decree, and am executing this Release, fredly, without
coercion, based on advice of my legal counsd and my own judgment and not in reliance upon any
representations or promises made by Amtrak, other than those expresdy set forth in the Consent Decree.

This Release shdl become effective on the Non-Injunctive Effective Date of the Consent
Decree, as defined in Part 111. of the Consent Decree, or seven days after the signing of this Release,
whichever islater. This Release shdl incorporate the terms and conditions of said Decree.

By signing this Rdease, | acknowledge and affirm (1) that | am competent, (2) that | have
been afforded atime period of at least 21 days to review this Release with legal counsd of my choice and
have done o, (3) thet if | take fewer than 21 days to consider and execute this Release, | do so voluntarily,
with the understanding that | will be accelerating its effective date, and (4) that | have read and understand
and accept the nature, terms, scope and effect of this Release.

By my sgnature below, | represent that | understand that | am permitted to revoke this
Release a any time during the period of seven days after | Sgn the Release. This Release will not be effective
or enforceable and no payments will be made under the Consent Decree until the seven-day revocation
period has expired without my having exercised my right of revocation.

By sgning this Release, | acknowledge and affirm that | have carefully read and understand

this entire document, that | have been advised to consult with an atorney prior to Sgning this Release, that no
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promises or inducements have been made to me except as set forth in this Release, and that | have signed this

release fredy and voluntarily, intending to be legally bound by itsterms.

RELEASOR

Signature of Class Member

Sworn to before methis day of
, 2000.

Notary Public
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EXHIBIT B (BMWE)

RELEASE OF CLAIMS

ThisRdease of Clamsismadeand entered intothis___ dayof _ , 2000, by and between
the Pennsylvania Federation of the Brotherhood of Maintenance of Way Employees (“BMWE”) and the
Nationd Railroad Passenger Corporation (* Amtrak”).

Pursuant to the Find Order and Judgment entered by the United States Digtrict Court for the Digtrict
of Columbiaon___  ,2000in Thornton, et al. v. National Railroad Passenger Corporation, No.
1:98CVv 00890 (EGS) (“Civil Action™), approving the Consent Decree between the Partiesdated
___,2000, and dismissing the Civil Action inits entirety on the merits, with prgjudice,

The BMWE, a Named Fantiff in the Civil Action, together with each and al of its past or present
predecessors, successors, parents, affiliates, subsidiaries and assigns, and its respective past or present
directors, officers, employees, agents, attorneys and representatives, and anyone active in concert with any of
them hereby fully, findly, unconditionally and irrevocably walve, release, remise, discharge and covenant not
to sue Amtrak on any or al of its past or present predecessors, successors, parents, affiliates, subsidiaries and
assigns, and their respective past or present directors, officers, employees, agents, attorneys and
representatives, and anyone active in concert with any of them (“Amtrak Releasees’),

(A) From or on any and dl direct, indirect, representative, individua and/or class clams,

dlegations, actions, rights, obligations, ligbilities and cause of action of whatsoever kind or nature,
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arisng up to and including May 5, 2000, which arise out or relate to the race discrimination clams of

the Named Faintiffs and Class Members arising out of their applications for a BMWE agreement

covered position (as defined in the Consent Decree), or their employment, compensation and benefits

in aBMWE agreement covered podtion at Amtrak, or their termination of employment,

compensation and benefits from a BMWE agreement covered position at Amtrak, whether presently

known or unknown, actua or potentia, existing or contingent, suspected or unsuspected, apparent or

concedled, not specificaly excepted herein (*Clams’), including but not limited to,

(i)

(i) any and dl direct, representative, individua and/or class dams, dlegations, actions, rights,
obligations, liabilities and causes of action arising out of adleged race discrimination or
retaliation made by or on behdf of the Named Plaintiffsindividualy or on behdf of the Class
as defined in the Consent Decree, or arising from or relating to the race discrimination or
retaliation matters or dlegations which are the subject matter of this action;

any and dl direct, representative, individual and class clams, dlegations and causes of action,
actud or potentia, known or unknown, of race discrimination or retdiation that any of the
Named Plaintiffs or Class Members made or brought or could have made or brought relating
to their gpplication for or employment in aBMWE agreement covered postion at any time
between January 1, 1995 and May 5, 2000 through or in any court proceeding or in any
arbitration or other dispute resolution mechanism or through any complaints or charges of race

discrimination or retdiation filed with the Equal Employment Opportunity Commisson



(“EEOC”) or any other federd, State, or loca governmenta body or authority, under any
federd, sate, or locad statutory or common law, including, but not limited to, claims of such
discrimination in hiring, placement, compensation, promation, training, trandfers, job
assignment, job conditions, delegation of responghbility or authority, performance evauations,
resource alocation, benefits, or any other terms or conditions of employment, claims of
retdiation, and claims for damages, back pay or other monetary relief or benefits, or for
injunctive, declaratory, equitable, compensatory, punitive or any other relief for any such
aleged unlawful discrimination or retdiaion; and

(iii) any and al direct, representative, individua and class daims, dlegations and causes of action
for attorneys fees and costs that the Named Plaintiffs or the Class have made or could have
made arising out of the clamsin this case, as of May 5, 2000.

From or on any and dl direct, indirect, representative, individua and/or class claims, dlegations,
action, rights, obligations, liabilities, and cause of action of whatsoever kind or nature arisng during the term of
this Consent Decree, including any extension thereof, through or in any court proceeding or in any arbitration
or other dispute resolution mechanism, which arise out or relate to any claim that actions taken by Amtrak
Re easees in implementation of the terms of the Consent Decree violate the Railway Labor Act, any collective
bargaining agreement, or any obligation or statutory, regulatory, or common law, provided however, that the
terms of thisrelease shal not be interpreted to limit the BMWE in seeking enforcement of the Consent Decree

pursuant to the provisons of Part XI or in seeking to have certain provisions of the Consent Decree
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incorporated into the CBA pursuant to the provisions of Part V. Moreover, nothing in this Release releases
the Amtrak Releasees from complying with the terms of the CBA or CA, to the extent that its provisons are
not superceded by the provisons in the Consent Decree,

This Release does not bar or otherwise prevent the BMWE from being a Plaintiff in the exigting case
of Campbell v. Amtrak, to the extent that the BMWE does not assert in that case any claims of race
discrimination with respect to BMWE agreement-covered Positions, as those terms are defined in the
Consent Decree.

RELEASOR

Pennsylvania Federation of the Brotherhood of Maintenance
of Way Employees

By:

Sworn to before me this day of
, 2000
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EXHIBIT C

UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

James Thornton, et al., )

)
Plaintiffs, )

)

V. ) Civil Action No. 98CV O890(EGS)

)

National Railroad Passenger )
Corporation (“Amtrak”), )

)

Defendant. )

JOINT STIPULATION OF DISMISSAL

Asareault of successful mediation and negotiations, Plaintiffs and the National Railroad Passenger
Corporation (* Amtrak”) have entered into the attached Consent Decree that fully settlesthe clamsalegedin
the ingtant action to the satisfaction of both Parties. Pursuant to Rule 41(a)(1)(ii) of the Federdl Rules of Civil
Procedure, the Parties, by and through their attorneys, hereby stipulate and agree that the instant action be
dismissed in its entirety, with prgjudice, on the terms and conditions set forth in the attached Consent Decree,
and that such dismissa be effective upon the Non-Injunctive Effective Date of the Consent Decree as defined

therein. The Partiesto this Stipulation of Dismissd congst of Plaintiffs James Thornton, Hakim N. Abdullah,
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Sheila Buchanan, Henry Crawford, Alexander Fitzgerad, James Hetcher, Otis Hargrove, James Jackson,

Dennis Morgan, Jeffrey Plummer, Corndll Thomas, Thomas Reed Johnson, Michael D. Selby and the

Pennsylvania Federation of the Brotherhood of Maintenance of Way Workers, individualy and on behaf of

dl Class Membaers, as defined in the Consent Decree, and Defendant Amtrak.

The Parties further stipulate that the above-referenced Consent Decree is specificaly enforcegblein

federd court, under Part 706(f)(1) of Title VII of the Civil Rights Act of 1964, 42 U.S.C.§ 2000e-5(f)(1),

should ether party hereinafter alege a breach of the same.

Respectfully submitted,

FOR PLAINTIFFS:

FOR DEFENDANT AMTRAK:

Michad D. Lieder (DC Bar No. 444273
Maia Caplan (DC Bar No. 422798)
SPRENGER & LANG DC, PLLC
1614 Twentieth Street, N.W.
Washington, D.C. 20009-1001

(202) 265-8010

Roderic V.O. Boggs (DC Bar No. 090688)

Avis E. Buchanan (DC Bar No. 3652080)
WASHINGTON LAWYERS COMMITTEE
FOR CIVIL RIGHTS AND URBAN AFFAIRS
11 Dupont Circle, N.W., Suite 400

Washington, DC 20036

(202) 319-1000
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Thomas E. Reinert, Jr. (DC Bar No. 336867)

Grace E. Speights (DC Bar No. 392091)
MORGAN, LEWIS & BOCKIUSLLP

1800 M Street, N.W.

Washington, D.C. 20036
(202) 467-7084

William Herrmann

Acting Deputy General Counsd
NATIONAL RAILROAD PASSENGER
CORPORATION

60 Massachusetts Avenue, N.E.
Washington, D.C. 20002

(202) 906-3971



Andrew A. Rainer (MA Bar No. 542067)
SHAPIRO HABER & URMY LLP
75 State Street

Boston, MA 02109
(617) 439-3939

Dated: , 2000

SO ORDERED this___ day of , 2000.

The Honorable Emmet G. Sullivan
United States Didtrict Court Judge
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EXHIBIT D

UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

James Thornton, et al.,
Rantiffs,
Civil Action No. 98CVOB890(EGS)

Nationd Railroad Passenger
Corporation (* Amtrak”),

N N N N N N N N N NS

Defendant.

RELEASE OF CLAIMSAGAINST AMTRAK MW SETTLEMENT FUND AND
ADMINISTRATORS OF THE FUND

This Release of Claims againg the Amtrak MW Settlement Fund and the Adminigtrators of that
Fund is made and executed by the undersigned Claimant.
Reditds:
1 | am one of the clamants as defined in the Consent Decree (the “ Decreg’) in the

above captioned class action lawsuit.

2. | have submitted a Clam Form in order to receive an award from the Settlement Fund
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(the “Fund”) created pursuant to the Decree, and | have been informed that | will receive an award from the
Fund if 1 sgn and return to the Adminigtrators of the Fund this Release and certain other documents.
3. | understand that | will be entitled to two payments from the Fund, one after |
return the fully-executed releases and the other after Amtrak makes two paymentsto the
Fund in 2002
NOW, THEREFORE, in consderation of the benefits to be provided to me under the
Decree, the receipt and sufficiency of which | acknowledge, | agree asfollows:
Upon receipt of each payment from the Fund, 1, for myself, my heirs, executors,
adminigtrators and assigns, unconditiondly, irrevocably, fully and finaly release and forever discharge the
Fund, the Adminidrators, and the Trustees from dl ligbilities and clams, except for such additiond payments
to which | am entitled as specified in the Decree or implementation orders. Upon receipt of the second of the
payments, | unconditiondly, irrevocably, fully and findly release and forever discharge the Fund, the
Adminigrators, and the Trustees from dl liabilities and clams.
| KNOW AND FULLY UNDERSTAND THE CONTENTS OF THIS RELEASE AND
EXECUTE IT FREELY, BEING FULLY AWARE OF ITSFULL AND FINAL EFFECT.
Upon penalty of perjury pursuant to 28 U.S.C. § 1746, | state that | am the person identified
inthe Release, that dl of the factua statements herein are true and correct, and that my sgnature sgnifies

acceptance of dl terms of this Release.
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Date:

Clamant’s Signature

Claimant’s Typed or Printed Name

Claimant’s Socid Security Number
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